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I. BACKGROUND |
.‘ A. The United States of America ("United States"), on behalf of the '

Administrator of the United States Environmental Protection Agency ("EPA"), filed a complaint in
thls matter pursuant to Sectlons 106 and 107 of the Comprehensive Envnonmental Response,
: Compensatlon and Liability Act ("CERCLA") 42 US.C. §§ 9606 and 9607

B. The United States in its complalnt seeks, inter alia: (1) reimbursement of
costs incurredi by EPA and the Department of Justice for response actions at the Commencement
Bay Nearshore/T ideflats Superfund Site ("CB/NT Superfund Site") Middle Waterway Problem
Area Superfund Site in .'l;acoma, Washington, together with accrued interest; and (2) 'performance
of studies and response work by the defendants at the Middle Waterway Problem Area cons1stent
with the National Oil and Hazardous Substance Pollutlon Contingency Plan, 40 C.F.R. Part 300 (as
amended) ("NCP").

C. . The State of Washingto_n owns.and the 'W-ashington Departrnent of Natural . |
~ Resources (“DNR”) manages certain state-owned aquatic lands in the Middle Waterway.

D. In accordance with the NCP and Section 121(0_(1)(F) of CERCLA, 42
U.S.C. § 9621(f)(1)(F), EPA notified the State of Washington (the "State")_on.March 1.8, 2002, of
negotiations with potentially responsible parties regarding the implementation ot.~ the remedial -
action for the Mddle Waterway Problem Area, and EPA has pfovi_ded the State withan
opportunity to participate in such negotiations and be a party to this Consent Decree. |

E. In accofdance with Section 122(j)(1) of CERCLA, 42 US.C. § 9622(j)(‘1)‘,

‘EPA notified the National Oceanic and Atmospheric Administration of the U.S. Department of
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.Commerce, the Fish and Wildlife Service of the Department of Interior, the Puyﬂlup Tribe of
' Indians, the Muckleshoot Indian Tribe, and Bureau of Indian Affairs on March 18, 2002, of
negotiations with potentially responsible parties regarding the release of hazardous substances that
may have resulted in iﬁjury to the natural résoufceé under Federal and Tribal trusteéship and
encouraged the tfusteés to participate in the negotiation of this Consent Decree.
| F. Ina consent‘ decree entered in United States District Court for the Western
District of Washington, on December 30, 1997 in United States et al. v. Washington State Through
_' the Department of Natﬁral Resources, Civil Action No. C97-5337 RIB, DNR resolved ifs Hability
' for damages for injury to natural resources under federal trusteeship resulting from the release of =
hazardous substances at the CB/NT Site.
| G. Ina ‘gonsént decree ‘enter‘cd in United Statés District Court for the Western
District of WashiﬁgtOn, on May 28, 1997 in United Stafes, et al. v. The City of Tacoma and the
" Tacoma Public Utilities, .Civi.l} Action No. C97-5336-RJB, the City of Tac'oma and Tacoma Public
Utilities resolved their liability for daméges for injury_tp natural resources under federal, state and
tribal truéteeship resulting from the releasé of hazardous substances at the CB/NT Site.
H. In a consent decree entered in the United States for the Western District of
Washington, on December 13, 1991 in United States, et al. v. Simpson Tacoma Kraft Combany, et |
- al, Civil Action No. C91-5260-OT C, as amended on April 1, 1996, Simpson Tacoma Kraft
Company resolved its liability for damagesfor injury to natural féso‘urées under fed_éral, state ﬁnd

tribal trusteeship resulting from the release of hazardous substances at the CB/NT Site.
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L In 2001, the City completed an irttertidal habitat restoration project in and
adjacent to Area C of the Middle Waterway pursuant to the consent dectee described in Pa’ragraph-. .
G. |
J. The defendants that have entered into this COnsent Decree ("Settling
Defendants") do not admit apy_ liability to the Plaintiff aﬁsidg out of the transactions or oecurrences
.,alleged in the cotnplaint, nor do they acknowledge that the release or threatened re1eas_e of
hazardous substances at or from the Site constitutes an imminent or substantial enda_ngermcnt to
the public health or welfare or the.environment.
K. | Pursuant to Section 105 of CERCLA, 42 U;S.C. § 9605, EPA placed the -
| CB/NT Superfund Site on the National Priorities List ("NPL"), set forth at 40 C.F.R. Part 300,
Appendix B, by ptxblicat_i_on in the-Federal Register on Septefnber 8,-1983, 48 Fed Reg. 40658.
| L. In response t(v)_ba'release or a substantial threat of a A.release of a hazardous
substance(s) at or from ttte'CB/NT Superfund Site, EPA entefed into a CERCLA Cooperative
~ Agreement with the State of Washington Department of Ecology (“Et:ology”) to conduct a
Remedial Investigation and Feasibility Study ("RI/FS")'fOI‘ t‘l.le CB/NT Site 'pursuant to 40 CFR |
§30043. R |
M.  Ecology completed a Remedial Investigation (‘;RI”)'_Qn contaminated
sediments'and sources and the results were published in Auguet 1985. The results of the
. Feasibtlity Study (“FS”) were published in February, 1989.
N. Pursuant to Section 117 of CERCLA, 42 U.S.C. §9617, EPA publiehed
notice of the completion of the FS and of the preposed_plan for_ remedial aetiOn on February 24,

1989, in a major local newspaper of general circulation. EPA provided'an opportunity for written
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and oral co,mmtlznts from the public on the proposed plan for remedial action. A copy of the ’
transcript of the public,; meeting is available to the public as part of the administrative record upon
- which the Regional Administrator based the selectidn of the .response action. |

O.  The dec1$10n by EPA on the remedial action to be 1mplemented at the
CB/NT Superfund Site is embodled in a final Record of Decision ("1989 ROD") cxccuted on
September 30, 1989, on which the State had a reasonable opportumty to review and comment and
~ on which the State’.has given its concufrénce. The 1989 ROD includes a responsiveness summary
to the public comments. Notice of the final plan_wasv published in accordance with Sectib'n‘ 117(b)
of CERCLA; 42 US.C. § 9617v(b). | |

P. The 1989 ROD addresses both sediment remediation (Operabic Unit 01) and

source 'cont'ro.l (Operable Unit 05). EPA hés entered into SﬁperfUnd Co‘operat.ive' Agreements with
fhe State and the Puyaliup Tribe of Indié.ns for remedial activities at the CB/NT 'Sitg. Under a |
Cooperative Agrcement with Ecology, effective May 1, 1989, énd in the 1989 ROb, EPA is
~ designated as the lgad égency for remediation of contaﬁﬁnated sediments in the wateﬁays and
Commencement Bay, and Ecology is th¢ lead agency for source control of h_azardbué substances
from upland areas (down to the mean high tidal elevaﬁon of the waterways). Source control is to
be implgmented in the upland areas that are contributing coptanﬁnation to the areas identified in
the 1989 ROD as réquiﬁng sediment remediation (“Problem Afeas’f). A support agency
Coopera_t—i've Agreement was éntered into with the Puyailup Tﬁbe. |

| Q. As described in the RI/FS for fhé~CB/NT site, there are nine Problem Areas
of contaminated ‘sediments and sources of hazardous substances contamination. The 1989 ROD

addressed eight of the nine Problem Areas, incIudihg the Middle Waterway Problem Area. The
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ninth Problem Area, the Asarco Sediments, is now‘ a separate operable unit of the CB/NT Site.
This Consent Decree addresses remediation of Middle Waterway_ Pioblem Area. |
R. On April 14, 1997,‘EPA and the Middie Waterway Action Committee
MW AC), ’whic':h is coniprised of Foss l\/iaﬁtime Co., Marine Industries Northwest, Inc., and
Pioneer Industn'es,-Inc., entered into an Administratiye Order on Consent (“AOC”) that vr_equirec‘l
MWALC to prepare and perform pre-remédial and remedial design studies for the Middle
. Waterway Pfoblem Ai'ea, and to rei_mburse EPA for its response anci oversight costs related ti_) such
studies.
S.» - EPA approved MWAC’s pic—remedial stlidies on August 10, 2001.
T. On July 28, 1997, EPA issued an Explariation of Signiﬁcant bifferences
(ESD), in compliance with Section 1‘17.((:)‘ of CERCLA, that expl'airi‘s differences in the Remedial
~-Action that significantly change, but do not fundamentally alter, the remedy selected in the ROD.
The 1997 ESD modiﬁed thé cleanup level foi' remediation of marine sediments contaminated with
.polychlormated blphenyls (PCBs) at the CB/NT Site. | |
- U On August 3, 2000, EPA issued a second ESD in comphance with Section
_1-1.7(c) of CERCLA, -that explains \differcnces in the Remedial Action that signiﬁcantly change, but
do not‘ fundameritally alter, the .remedy selected in the 1989 ROD. The ESD was a compre-hensive.
document addressing cleanup plans fcir two waterways within the CB/NT Site, selecting disposal
sites for all‘ contaminated sediinent to be dieciged and ccinﬁned from the CB/NT Site, as well as
providing performance staridé:ds and documenting other differences to the 1989 ROD.
V. On February 4, 2002, EPA issued a third ESD, iri compliance with Section

117(c) of CERCLA, that explains differences in the Remedial ACti'on that significantly change, but
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do not fundamentally alter, the remedy selected in the 1989 ROD for the Middle Waterway
Problem Area. Based on the studies and analysis conducted under the AOC with respect to the

Middle Waterway,' this ESD provides details of: the areal extent of sediment contamination in the

- Middle Waterway and the volume of sediment that requires remediation; designation of areas that
. are projected to naturally recover within 10 years of remedial action; performance standards for

- rrritigetion for the Remedial Action; and the estimated cost of the Remedial Action at the Middle

Waterway. Notice and public comment were taken on this ESD and notice of the final ESD was

_ .pliblished in accordance with Section117(c) of CERCLA.

W. On March 20; 2003, EPA issued a fourth ESD, in compliance with Section -
117(c) of CERCLA, that explains differences in the Remedial Action for Area C of the Middle

Waterway Problem Area that significantly change, but do not fundamentally alter, the remedy

selected in the ROD for the Middle Waterway Problem Area This ESD provrdes details of: the

‘areal extent of subsurface sedrment contannnatron in Area C of the Middle Waterway and the

volume of such subsurface contaminated sediment that requires remediatron; and the estimated
cost ef the remediation of Area C of the Middle Waterway_. Notice and pdblic conrment will be
taken on this ESD and ‘notice of this ESD will be published in accordance wit}r Section117(c) of
CERCLA. .

| | X. To accomplish the Remedial Action identified irr the 2003 ESD, DNR, the
City of Tacoma, and Ecology will set funds aside in an Environmental Restoration Account. ‘This
Account will be established by the City of Tacoma, and funded within sixty (60) days of the date

DNR signs thrs Decree and the City of Tacoma notifies EPA of its intent to obtain City Council

~ approval to sign this Consent Decree.
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Y. Based on the information presently available to EPA, EPA believes that the
‘"Work will be properly and prornptly conducted by the Settling Defendants if conducted in
accordance with the requirements of this Consent Decree and its appendices.

Z. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. 9613(j),

_the Remedial Action selected »by the 1989 ROD and ESDs and the Work to be perfermed by the
' Settling Defendants shall constitute a response action taken or ordered by the President.

AA. Settling Defendants along with other settling narties have, .with EPA’s |
Iencouragement, achieved settlements thét reslee amongst themselves and'with the United States
liabiIity for cleaning up the Middle Waterwaty,. accenipliéh cleanup of the Waterway, and avoid
unnecessary transaction costs _and iitigation that could otherwise deiay implementation of timely
cleanup. These settlements involve the Performing Defendant’s agreement tc‘)'perform Remedial
Action under this Consent Decree, MWAC’s agreement to peffonn .remedial actidnl'of Areas Aand

B under the vMWAC Consent Decree, and the Funding Defendants’, agreements to fund, in part, the
remedial actions for the Middle Waterway Problem Atea. |
| BB. The Parties recognize, and the Court by entering this C‘onsent Deeree finds,
that this Consent Decree has been negotiated by the Parties in good faith and irnplementation'of X
this Consent Decree will expedite the cleanup of the Site and will avoid piolonged and eomplicated
. litigation between the Paities; and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
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IL. JURISDICTION
1. This Court has jurisdiction over the subject matter of this aetion.pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also hes
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent Decree
and resolving claims brought by the United States in the underlying corrlplajnt[s], Settling ‘
Defendants waive atll objections and defenses that they may havel to jlrn'sdiction of the Court or to
venue in this Distriet. Settling Defendants shall not challenge the terms of this Consent Decree or
this Court's jurisdiction to enter and enforce this Consent Decree. The Settling lﬁefendants do not
consent to jurisdiction in any other action or for any other purpose. 1 |
L PARTIES BOUND
2. This. Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their heirs, successors and assigns.. Any,change in ownership or coroorate

status of a Settling Defendant ineiuding, but not limited to, any transfer of assets or real or personal

property, shall in no way alter such Settling Defendant's responsibilities ’under this Consent Decree.

3, | Performing Defendant shall prot/ide a copy of this Consent Decree to eaeh
contractor hired.to perform the Work (as defined below) required by this Consent Decree and to
each person representing any Performing Defendaht with respect to the Site or the Work and shall
condition all contracts entered into hereunder upon performance of the Work in confo_rmity with

| the terms of this Consent Decree. Per‘forrning Defendant or its contractors shall provide written
notice of the Consent Decree to all subcontractors hired to perform any portion of the Work-
required by this Consent Decree. Performing Defendant shall nonetheless be 're_sp-onsible for

ensuring that its contractors and subcontractors perform the Work contemplated herein in

CONSENT DECREE oo
FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE
MIDDLE WATERWAY PROBLEM AREA

OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE - 8-



accordance with this Consent _Decfee. With regard to the activities undertaken pursuant to this
Con_éent Decree, each contractor andrsub,contractor shall be deemed to be in a contractual
relationship with the Performing Defendant within the meaning of Sectioh 107(b)(3) of CERCLA,
42 ‘U.S.Cf § 9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressty provided herein, terms used in this Consent Decree
| twhich are defined in CERCLA orin regitlations promitl_gated under CERCLA shall have the'
meaning assigned to therh in CERCLA or in such regulations. Whenever terrhs listed below are
| used in this Consent Decree er in the appendices attached h_ereto and‘incorporated hereuhder, the
' followmg definitions shall apply:

“Area C” shall mean that portion of the Middle Waterway depicted in Appendlx C'to this
Consent Decree .

“CB/NT Superfund Site” Asvhall mean the COmmencement Bay Nearehore_/'l‘ideﬂats
Suﬁerfu_nd Site listed on.the National Priorities List en September 8, 1983, the upland ‘boundaries"
of which are defined accofding to the contours of localized dfainage basins that ﬂew intd the o
marine waters and the marine boundary qf which ts limited to the shoreline, intertidal areas, bottom
sediments and waters of depths less than 60 feet below me.an lower loav water level. The nearshore
portion of the CB/NT Superfuhd- Site is deﬁned‘as the area along the Ruston shereline from the
Mouth of Thea Foss Waterway to Pt. Defiance. The tldeﬂats portion of the CB/NT Superfund Site
includes the Hylebos Blair, Sitcum, Mllwaukee St. Paul, Mlddle, Wheeler-Osgood, and Thea Foss

waterways, the Puyallup R1ver upstream to the Interstate-5 bridge, and the adjacent land areas.
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“CERCLA” shall mean the Comprehensive En.vironr'nental_ Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

“City of Tacoma” or “City” shall mean for the purposes of this. Consent Decree only the
City of Tacoma; all departments, divisions, and offices, exceth City of Tacoma’s Depértment of
Public Utilities, which shall be referred to as Tacoma Public Utilities (“TPU”).

“Consent Decree” shall mean this i)ecree and all appendices attached hereto (listed in

Section XXIX). In the event of conflict between this Decree and any appendix, this Decree shall

control.

- “Day” shall mean 4 calendar day unless expressly stated to be a working day. “Working

* day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In_'computing any period

of time under this Consent Decree, where the last day would fall}on a Saturday, Sunday, or Federal
holiday, the period shall run uhtii_ thc‘clo‘se of business of the next working day.

. : ‘DNR”‘shail mean the State of Washington as owner of state-owned aquatic lands as
defined by RCW 79.90.010, as well as the Commissioner of Public Lands, and the Washington

Department of Natural Resources (including its predecessor and any successor departments or

~ agencies) as lessor; manager and/or as otherwise exercising the State of Washington’s proprietary

i'nté‘rest‘in such lands for the benefit of the public.

“Effective Date” shall be the effectiVe date of this Consent Decree as provided in Paragraph

“EPA” shall mean the United States Environmental ‘Protectiori Agency and any successor

departments or agencies of the United States.
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“Ecology” shall mean the Washington Department of Ecology and any successor
‘dep‘art,ments or égencies of the State.

“Funding Deféndants” shall mean Cook’s M‘Arine Specialities, Stuart Cook, Western
~ Machine Wo;ks, Simpson, City of Tacbma Department of Public Utilities, and the City of Tacoma,
unléss EPA deteﬁnines, iﬁ its unfeviewab_le- discretion, that DNR is unable or has failed to perform,
in which case the City of Tacoma will become the Performing Defendant.

“Futufe Ovefsight Costs” shall mean that portion of Future Response Costs that EPA incﬁrs
in monitoring and supervising Settling Defendants’ performance of the Wor_k to determine whether
_subh perfb‘rmanée is consistent with the reé;uircmenté of tlus Coﬁsgnt Décree; including costs
incur;ed in reviewirig plans, reports and other doqumenfs submitted puféuani to this Consent
Decree, as well as costs incurred in (.)verseeing‘implementation of the Work; hpWevér, Oversight
Costs do not include, inter alia: thel costs inéurréd by-t_h¢ United States pursuant to Sections VII
f (Remédy Review), IX (Accéss and Instituﬁonal, Cdntrois), XV (Emergency Response), and
7 Paragraph 90 of Section XXI (Work Takeo\}cr), or the costs incurred by the I‘Jnitédv States in ,
enforcing the terms of this Consent Decree, including all costs incurred in connection wiih Dispute
‘Resolution pursuant to Sectidr_l XIX (Dispute RésolUtibn) and all litigation_ Ccosts.

“Future Résponse Costs” shall mean all costs, inc]uding; but not linﬁted to, direct and
indirect costs, that the Unitéd States _ingqrs after the Effective Date Qf' this Consent Decree in
re\?iewing or developing plaﬁs, réports and lother items pursuz/mt to this Consent Decree, verifying
-tﬁe Work, or otherwise imﬁlémenting, overSeéing, of enforcing this Consent Decree, including, but
not limited to, payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred

pursuant to Sections VII, IX (including, but not limited to, the cost of attorney time and any monies
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“ paid to secure access and/or to sécure 6r implerﬁent institutional controls inc_luding, but not limited
to, the amount of just compensation), XV, and Péragraph 90 of Section XXI.
“Interest,” shall mean interest at the rate specified for ‘interest oh inVesfments of the EPA
-Hazardbus Substance Superfund established by 26'U.S.C'. § 9507, compounded Annually on
.'October 1 of éach year, in accordance with 42 U.S.C. §,9607(a). The app‘licableAra'tc of igtcrest
‘shall be the rate in effect at the time the interest accrues. The rate of intercét is subject. to change
on October 1 of each year.
“The Middle Waterway Problém Area” shall mean the Middle _Water.way Problem Area of
tfié CB/NT Si'tc.A The I\Ajddié Watei'way Problem Area encompasses an area approximat’ely 3500
.fcct long and 300 feet ‘wide consisting of shallow water, shoreliné, and aquatic lahds, including
intertidal and subtidal scdimeﬁts up to the top of the bank of the shoféline, lécated iﬂ the industrial
tideflat areas of the acﬁve commercial seaport of the City of Tacoma and the areal extent of
contamination and ail suitable areas in very clo’ée proximity to the contami_nation'necessary to the
implemeniation of thc_:. Work. The Middlé WaterWay Problem Area is located in Tacoma, Pierce
County, Washington énd depicted generally dn the niap attachgd as Appendix C.
- “Middle Waterway Special Aécount” shall mean the special account established at the Site
by EPA pursuant to Section 122(b)(3) of CERCLA, 42 US.C. § 96_22(b)(3).' |
“MTCA” shall mean the Model Toxics Control Act, as amended, Ch. 70.150D, Revised
Code of Washington. | | |
“MWAC” Shal_i mean the Middle Watérwa& Action Comrrﬁttee, which at the time of entry -
of this Consent Decree, is comprised of Foss Maritime Company, Marine Industries Noﬂhwést,

Inc., and Pioheer Industries, In(;.
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' “MWAC Consent Decree” shall mean the kemedial Désigh/Remedial Action Consent
Decree entered into by MWAC and the United States that addresses financing and performing
work in remedial action Areas-A and B of -th'e MiddIe Waterway Problem Area. -

“National Contingency Plan” or “NCP” shali mean the National Oil and Hazardous

V.Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
USC. § '9605,- codified at 40 C.F.R. Part 300, and any amendments thereto. |

“Operation and 'I\/Iaintenance”"or “O & M” shall mean all activities required to maintain the
effectiveness of the Remedial Action as required under the Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and the Statement of Work .-
(SOW). |

“Paragraph"’ shall mean a portion of this Consent Decree identtﬁed by an ,arabic nnnleral or
an upper case letter. |

| “Paxties’; shall mean the United Statea and the Settling Defendants.

“Past Response Costs” shall mean all costs, including,—but not limited to, ditect _and indireet
costs, that the United States paid at or in connection with the Site or at or in connection With the
Commencement Bay Nearshore/Tideflats area-wide response actiens_ attt'ibutablc to the Middle
Waterway Problem Area through the Effective Date of this Consent Decree, plus Interest onall
such costs which has accrued pursuant tob42 U.S.C. § 9607(a) th_rough. such date; |

“Performance Standards”.shall mean the cleanup standards and other measures of

- achievement of the goals of the Remedial Action, set forth in the SOW and including achieving the

cleanup objectives and performance standards provided in Section 10 of the 1989 ROD, as further
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defined and described in Sections 7 and 8 of the 1989 ROD, 1997 ESD, Sections III, IV,» and VI. :
. of tne_ 2000 ESD, and Sections IV and V of the 2002 ESD, and the 2003 ESD. |
“Plaintiff” shall mean the United States.
“Performing Defendant” shall mean DNR. Additionally, in the event that EPA determines, |
in its non-revievnable discretion, that DNR is unable or bhas failed to perform Work required by _thic
Consent Decree, Performing Defendant shall also mean the City of Tacoma. -
| “RCRA? shall mean the _Solid Waste Disposal Act, as amended, 42 .U.S.Cv. §§ 6901 et seq.
(also knoWn as the Resource Concewation and Reccvery Act).
“Reécord of Decision” cr “ROD” shall mean (1) tne_ EP_A R_ecc_)rd'cf Decision relaﬁné to the
CB/NT Superfnnd Site signed on September 30, 19_89 (“1989 ROD”), bythe Regional |
Administrator, EPA Region, or his/her delegate, and all attachments -thefeto; and (2) all significant
differences thereto‘ documented in'the ESD issued cn July 28, 1997 (“1997 ESD”), the ESD issued
on August 3, 2000 (“ZOOOI'ESD”), the ESD issued on February 4; 2002 (“2002 ESD”)’, and the ESD
EPA jssued on March 20, 2003 (“2003 ESD”)(collectively the “ESDs”), which are hereby
- inccrporated by reference. The ZOOC; 'ESD is nttached as Appendix A.

“Remedial Action” shall mean fhose activities, except for Operation and Maintenance, to
be u_ndertaken by the Perfcrming Defendant to implement the ROD in Area C of the Middle |
Waterway Problem Are_a, in accordance with the SOW, the Remedial Design, and .the. Remedial
Action Work Plan and other plans approved by EPA |

“Remedial Action Work Plan” shall mean the document developed: purcnant to

Paragraph 12 of this Consent Decree and approved by EPA, and any ame_ndments thereto.
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“Remedial Design” shall mean those activities to be undertaken by the Performing
Defendant to develop ‘the final plans and speciﬁcations for the Remedial Action nursuant to the
SOW. |

“Restoration Sites” shall mean property within and adjacent to the Middle Waterway
Problem Area Where the City of Tacoma, Simpson, and/or others have restored or will restore
estuarine marsh or other habitat pursuant to past or future consent decrees with natural resource
trustees for alleged natural resource damages prior to certlﬁcatron 'of remedial action under this
Consent Decree or the MWAC Consent Decree |

- “Section” shall mean a portion of this Consent Decree identified by a roman numeral.

“Settling Defendants” shall mean the Funding Defendants and DNR.

“Simpson” shall mean for the purnoses of this Consent Decree only‘Simnson Tacoma Kraft
' ., .Cornpany, LLC and Slmpson Taconia Land Company; : | |

“Slte” shall mean ‘Area C of the Mrddle Waterway Way Problem Area of the
Commencement Bay NearshorelTldeﬂats Superfund Site, and the areal extent of contarmnatron
and all suitable areas in very close proximity to the contamrnatlon necessary to the 1mplementatlon
of the Work. The Site is located i in Tacoma Pierce County, Washmgton and deplcted generally on
_the map attached as Appendix C.

“State” shall mean the State of Wasllington.

v “Statement of Work” or “SOW" shall mean the statement of work for implementation of .
Remedial Design and Remedial Action, and Operation and Maintenance at the Site, as set forth Ain
Appendix 'B to this Consent Decree and any modiﬁCations made in accordance with this Consent

Decree. -
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“State-owned aquatic lands” or “SOAL” shall mean all state-owned tidelands, shorelands,
_ harbor aneas, and the beds of navigable waters managed by DNR pursuant to chapter 79.90 RCW.

“Supe/rvising Contractor” shall mean the principal contractor retained by the Performing
Defendant to supervise and direct the implementation of the Work under this Consent Deciee.

“United States” shall mean the United States of America. |

“Waste Material” shall-mean (1) any “ha.zard,ous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); (3) any “solid waste”»under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27);
' and (4) any “hazardous material” under the Model Toxics Substanc'es“ Control Act, RCW 71.05.D.

“Work” shall mean all act1v1t1es Settlmg Defendants are requxred to perform under thlS
Consent Decree, except those requlred by Sectlon XXV (Retentlon of Records)
| V. GENERAL PROVISIONS .

5.. : ije'ctives of the Parties; The obj'ectives_of the Parties in entering into this Consent _
Decree are to prote_c't public health or welfare or the environment at the Site by't;he design and
.implementation of response actions at the Site by the Settling Defendants, to _reimburse_ response
costs of the Plaintiff, and to r_esolve the claims of Plaintiff, inclodjng claims ‘for Past Response
Costs, against Seuling Defendants as provided in this Consent Dectee.

6. Commitments'by Settling Defendants.

1.  Settling Defendants‘shall finance and perform the Work in aceordance with

this Consent Decree, the ROD, the SOW, and all wo;k plans and other plans, standa'rds;
spemﬁcatlons and schedules set forth herein or developed by Performing Defendant and approved

by EPA pursuant to this Consent Decree. The Performing Defendant shall also relmburse the
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United States for Future Response Costs and certain Future Oversight Costs as provided in this
Consent Decree. |
2. Except as noted in this Consent Decree, the obligations of DNR and the City
to finance and perform the Work and to pay ameunts owed the United States under this Consent
Decree are joint and several. In the e_vent of the insolvency or orher failure of either DNR or the
Cit); to implement the requirements of this Consent Decree, the other shall complete all such
requirements.
7. - Compliance With Applicable Lew. .All activities undertaken by Setding Defendants
V pursuent to this Consent Decree ehall be performed in aceordance with'.the requirements of all
- épplicable federal and state laws and regulétions. Perf(_)rmi.ng Defendant muét also comply with all
applicable or relevant and appropriate req’uirernerits of all Federal and state environmental laws as
set forth in the ROD and the SOW. The activities conducted pursuant to this Consent Decree; if
approved by EPA, ehall be considered to be cOnsisrenr with rhe NCP.
8. Permits. | |
1. As provided in Section 121(e) of CERCLA and Section 300. 400(e). of the
:NCP no permit shall be required for any portion of the Work conducted entrrely within the CB/NT
,Superfund Site. Where any portion of the Work that is not within the CB/NT Superfund Site
requires a federal or state Penmt or approval, the Performing Defendantl shall submit timely and
complete applicdtions and take all other actions necessary to obtain all such permits or approvals.
2 The Performing Defendant may seek relief under the provisions of Section
XVl (Force Majeure) of this Consent Decree for any delay in the performance of the Work

resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.
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3. This .Consent Decree is not, and shall not be construed to be, a permit issued
_ pursuant to any federal or state statute or regulation. |
9. Notice to Successors-in-Title.
1. With respect to any property owned or controlled by the Settling

Defendant(s) that is located within or along the shoreline of the Middle Waterway Problem Area
(Settling Defendants other than Western Machine Works), within 30 days after the entry of this
Consent Decree, the Settling Defendztnt(s) shall submit to EPA for review and approval a notice to
" be ﬁled with the Recorder s Ofﬁce or Registry of Deeds or other appropriate office, Pierce County,
- State of Washmgton which shall prov1de notice to all successors in-title that the property is part of '

the Site, that EPA selected a remedy for the Site on September 30, 1989, and that potentially

responsible parties have entered into a Consent Decree requiring implementation of the -remedy. _

Suchvn’otice(s) shall identify the United States District Court in which the Consent Decree was
* filed, the name and civil action number of this case, and the date the Consent Decree was entered
by the Court. The Settling Defendant(s) shall record the notice(s) within 10 days of VEAPA"s‘
approval of the notice(s). The Settlipg Defendant(s) shall provide EPA with a certiﬁed copy of the
recorded notice(s) within 10 days of recording such notice(sl. | |

2. At least 30 days prior to the conveyance of any interest in property located

within the Middle Waterway Problem Aree including, ‘but not limited to, fee interests, leasehold
interests, and mortgage interests, thevSettling Defendant(s)-conyeying the interest shall give the
grantee written notice of (i) this Consent Decree, (ii) any instrument by which an interest in real
property has been conveyed that confers aright of access, and (iii) any recorded restrictive

covenant authorized pursuant to Washington RCW 170. 105D.030(1)(f) and (g), and more
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specifically described in‘Washing\ton Administrative Code (WAC) 173-340_—440(9)(G), that places
use restrictions on and concerning the real propéxty pursuant to Section IX (Access and
Institutional Controls). At least 30 days prior to such conveyance, the Settling Defendant(s)
conveying the interest shall also givé written notice to EPA and the State of the proposed
coﬁveyance, including the name and address of ‘the;, grantee, and the date on which notice of the
Consent Decree, access easements, and/or restrictive éaseﬁlents was givén to the grantee.

3. In the event of .anvy such conveyance, the Settling Defendant's obligations
under this Consent Décree, inéluding, ‘but not limited to, its obﬁgation to provide or secure access
and institutional éontrois, as well as to abide by such institutional éontrols, purSuant to Section IX
(Access and Institutional Controls) of this Consent Decree, shall continue to be met by the Settling
Defendant(s). .In no event shall the conveyance release or otherwise affect the liability of the
: Settling Defendant(s)'to comply with all provisidns of this Consent Decree, ai)sent the prior written
éonsent of EPA. If the United States apb_roves, the grantee bmay perform some or ail of fhe Work
under this Consent Decree. | |

VL PEI;FORMANCE OF THE WORK BY PEkFORMING DEFENDANT
10.  Selection of Supervising Contractor and Construction Contractor.

1. All aspects of the Work to be perforrped by i’erforming Defendant pursuant
to Sections VI (Performance of the Work by Performiﬁg Defeﬁdant), VII (Remedy Review), VIII
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Response) c;f tilis Conse_nt :
Decree shall be under the direction and supervision of a Supervising Contractor and a Construction

Contractor, the selection of which shall be subject to disapproval by EPA. Wi_thin ten (10) days
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after the lodging. of this Consent_Decree, Performing Defendant shall notify EPA in writing of the
detailed process, selection criteri'a, and schedule for selecting the proposed Stlpervising‘ Contractor.

2. Snp_ervising Contractor Selection Process. Within twenty (20) days of
lodging the Consent Decree, Performing Defendant shall notice the Reqpest For Proposals (“RFP”) |
to obtain a Supervising Contractor. Within ninety (90) days of the advertisement, Performing
Defendant shall notify EPA in writing of its proposed Supervising Contractor. Performing
Defendant shall demonstrate that the proposed Supervising Contractor has a quality system that
complies with AN, SI/SQC E4-.1994,-“Speciﬁcations and Guidelines for Quality Systems for
- Environmental Data Collection and Environrnental Technology Programsi” (Amer_ican National
Standard, January 5, 1995), by submitting a copy of the proposed Supervisiné Contractor’s Quality
_Management Plan (QI\/IP). The QMP should be 'prepared in accordance with “EPA Requirements
for Quality Management Plans (QA/R-2)” (EPA)246/B-01/002, Marcn 2001) or equivalent’
documentation as determined by EPA; Upon review of the prdposed.Supervising Contractor,‘ EPA '
will issue a notice of disapproval or an authorization to proceed. If at any time thereafter,
Performing Defendant proposes to change the Supervising‘Contractor, Performing Defendant shall
give fifteen (15) days notice to EPA and must obtain an au'thorization to proceed from EPA before
the new Consultant performs directs, or supervises any Work under this Consent Decree.

3. Construction Contractor Selection Process. W1thm twenty (20) days of
lodgmg the Consent Decree or EPA approval of the Final Remedial Design submittal, whichever is
| later, Performing Defendant shall notice the request for proposals (“RFP”) to obtam a Contractor.
Within ninety (90) days of the advertisement, Performing Defendant shall notify EPA in writing of

its proposed Construction Contractor. Performing Defendant shall demonstrate that the proposed
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Construction Conttactor has a quality system that complies with ANSI/SQC E4-19%4,
“Sneciﬁcations and Guidelines for Quaiity Syétems for Environmental Data Collection and
Environmental Technology Programs,” (American ﬁadonm Standard, January S, 19_95), by
submitting a copy of the proposed contractor’s Qu.ality Management Plan (QMP). The QMP .
snould be prepared in accordance with “EPA Requirements for Quality Management Plans (QA/R-
- 2)” (EPA/240/B-01/002, March 2001) or equjValent documentation as deterrnined by EPA. - Upon
review of the proposed Construction Contractor, EPA will issue a notice of disapproval or an
authorization to proceed. If at any time thereafter, Performing Defendant proposes to change the '
Construction Contractor, Perfomﬁng Defendant shall give fifteen (15) _days notice to EPA and |
must obtain an authorization to proceed from EPA before the new Construction Contractor
performs, directs, or snpervises any Work under this Coneent Decree
4 If EPA diéapnrones a proposed Supervising or Construction Contractot,
EPA will notify Performing Defendant in writing..' Performing Defendant shali sut)mit to EPA a
list of contractors, including the qualifications of each contractor, that would be aeceptable to them
within 30 days of receipt of EI;A'S disapproval of the contractor previously proposed. EPA will
provide written notice of the names of any contractor(s) that it disapproves and an authorization to
proceed with respect to any of the other contractors. Performing Defendant may select any
contractor from that list that is not disapproved and shall notify EPA of the name of the contractor
selected within twenty-one'(‘21) days of EPA's authoﬁzaﬁon to proceed.
5. If EPA fails to provide written notice of its authoﬁzation to proceed or
disappfo_val as providetl in this P'ara,graph and this failure prevents the Perforrning Defendant from

meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,
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Performing Defendant may seek relief under the provisions of Section XVIII (Force Majeure)
_hereof.

11. Remedial Design

L. No later than thirty (305 days after> ihe Effective Date, Performing Defendant
shall submit tlo EPA aﬁd the State a Preliminary Remedial Design and a Health and Safety Plan for
.ﬁeld‘ desigﬁ actiyities, if applicable, which conforms to thé applicable Occupational Safety and :
Health Administration and EPA requirements including, but nqt limited to, 29 C;F.R. section
- 1910.120. The Preliminary Rcmediai Design shail ilnéiude, ai a minimum, the following: \

(1) design criterig; (2) results of treatability studies; if any; (3) results of additional field Sarﬁpling __
and bre-design Wor,k; 4) pr_bject delivery strategy; (5) pfeliminary pllans, drawings and sketches; .
- (6) required specifications in outline.fofm; and @) pfeliminary co_nstruction schedule. Upon

, approval by EPA, both the Preliminary Remedial Design and the Health and Saféty Plan shall be -
incqrporat_ed into and become enforceable under this Cénsgnt Décree. |

| 2. With_in' forty-five .(45) days after apprbval of the Preliminary Remedial
Design, the Performing Defendant shall submit to EPA and the State a Pre-Final Remedial _Design.
- The Pre-Final Remedial Design submittal shall include ata minimurﬁ the following: (1) ﬁnal plans
aﬁd .spcciﬁcations; (2) Operation, Mainteqance and Monitoriﬁg Plan (“OMMP”); Construction
Quaiity Assurance Project Plan (“CQAPP"’); (4) Field Sampling Plan (directed at measuring -
progress towards meeting Performance Standards; and (5) Contingericy’ Plan. The CQAP shall
detail the approach to quality assurance during construction activities at the Site. _

3. Within thirt'y (30) days after approval qf the Pre-Final Remedial Design, the

Performing Defendant shall submit to EPA and the State the Final Remedial Design.
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12. Remedial Action
1. Within 30 days after EPA approval of the Final Remedial Design,
Performing Defendant shall submit to EPA and the State, a work plan for the performance of the
Remeaial Action at ihe Site (“Remedial Action Work Plan”). The Remedial Action Work Plan

shall provide for construction and implementation of the remedy set forth in the ROD and

| achievement of the Performance Standards, in accordance with this Consent Decree, the ROD, the

SOW, and the.desigh plans and specifications de_veleped in accordance with the kemedial Design
and approved by EPA. Upon its approval by EPA, the Remedial Actien Work Plan shall be
incdrporated into and become enforceable under this Consent Decree. At the same time as it
submits the Remedial Action Work- Plan, Performieg Defendant shall submit to.EPA and the State

a Health and Safety Plan for field activities required by the Remedial Action Work Plan which

‘conforms to the applicable Occupatienal Safety and Health Administration and EPA requirements

including, but not limited to, 29 C.ER. § 1910.120.

2. The Remedial Action Work Plan shall include the 'following: (1) the

schedule for completion of the Remedial Action; (2) method for selection of the contractor;

- (3) schedule for developing and submitting other required Remedial Action plans; (4) Final

- 'Construction Quality Assurance Plan; (5) final construction water quality monitoring plan;

(6) methods for satisfying permitting requirements; (7) methodology for implementation of the

Operatioﬁ and Maintenance Plan; (8) tentative formulation of the Remedial Action team;

- (9) construction quality control plan (by construetor); and (10) procedures and pla.nsA for the

decontamination of equipment and the disposal of contaminated materials. The Remedial Action

Work Plan also shall include a schedule for implementation of all Remedial Action tasks identified
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in thé Remedial Design and SOW and shall identify the initial formulation of the Perforrﬁing
Defendant’s Remedial Action Project Team (including, but not limited to, the Supervising
Contractor). | |
3. Upon approval of the Remedial Action Work Plan by EPA, after a
. reasonable opportunity for review and cé_rnment By the State, Performing Defendant shall
implement the activities required under the Remedial Action Work Plan. The Perfonﬁing
Defendant shall submit .to EPA and the State all plans, submittals, or other deliverables requfred
under the épproved Remedial Action Work Plan in accofdance with the approved schedule for
review and approval pursuant to Section XI (EPA Appro'vrﬁl of Plans.and Qtixer Silbmissions).
Unlgss otherwise directed by EPA, Performing Defendant shall not éommence physical Remed‘iall
Acﬁ&n activities at the Site pﬁor to approval of ‘thé Remedial .Aétion Wofk Plan.}
| 13.  The Perfomﬁng Defenda_rit shall continue to implement the Remedial Actidn and
Oo&M until th_e Performancé Standards" are achieved and for so long thercafter as is otherwise
réquired undef this Consent I-)ecree; |
14. - Modification of the SOW or Related Work Plans.

1. If EPA déterrnines that modification to the work specified in the SOW
and/or in‘wkork plans developed pursuant to the SOW is rllec.cssary to achieve and maintaiﬂ the
Performance Standards or to carry out and maintain .the effectiveness of the remedy set forth in tﬁe
ROD, EPA may require that such modification be incorporated in the SOW and/or such work

_ blans; Provided, however, that a modification may only be required ‘pursua.nt to this Pafraéraph- to

the extent that it is consistent with the scope of the remedy selected in the ROD.
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2. For the purposes of this Pgra_graph 14 arid Paragraph 52 and 53 only, the
““scope of the remedy selected in the ROD” shall mean remediation of cont'aminaie_d marine
sediment in the Site by implementing the following key elements: site use restrictions, natural
* recovery, enhanced natural recovery,'sedime_nt remedial action, and monitoring. These key
‘elements are more fully described in Section 10 of the September 30, 1989 ROD, and include
achieving the cleanup objectives and pérformance sténdaids provided in Section 10 of the ROD, as
. further defined and described in Sections 7 and 8 of the 1989 ROD, the 1997 ESD, Sections II[,'IV,
and VI of the 2000 ESD, Se'ctions.IV and. V of the 2002 ESD, and t‘hev20(.)3 ESD that provides for |
" e);cav"ation anvd removal of -subsu'rfa_ce contaminated s;édiment'.
3. If Performiﬁg‘ Defendant objects to any modi‘ﬁcation determined by EPA to
" be necessary pursuant to this Paragraph, it m_ay.seek dispute resolution pursuant to Section X]X |
| (Dispute Resolution), Paragraph 70 (record review). The SOW and/or related work plans shall be
modified in accordance with final reSQlutiori of the dispute: | |
4. . Performing befendant shﬂl implement any work required by any
modiﬁcations incorporated in thé SOW and/or iﬁ work plans developed pursuant to the SOW in
" accordance with this Paragraph. |
5. Nothing in this Paragraph shall be construed to limit EPA's authority to
- require performance of further response actions as otherwise provided in this Consent Decree.
j_ 15.  Performing Defendant ackno@ledges and agrees that hothing in.this Consent

Decree, the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty
~or repregentation of any'kind by Plaintiff that compliance with the work requireménts set forth in

the SOW and the Work Plans will achievé the Performance Standards.
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16. 1. Performing Dsfendant shall, prior to any off-Site. shipment of Waste
Material-from the Site to an out-of-state waste manngement facility, provide written notiﬁcation to -
'_ the ap'propriate state enviromnental official in the receivi'ng facility's staté and to the EPA Project
Coordinatof of such shipment of Waste Material. Howeve‘;, ‘this notification requirement shall not
apply to any off-Site shipments when the total volume of all such shipments will not exceed 10
_ cubis,'yards. |
(1) = The Performing Defendant shall includé in the written notification
_ the foilowing information, where available: (1) the name and locaﬁon of the facility to.which the A'
" Waste 'Maféﬁal is to be shipped; (2) the type and quantity of the Waste Mate,'riai to be shipped; (3_).
the expected scheduls for the shipment of the Waste Material; and (4) the method of Uanspnﬁaﬁon.
The Performing Defendant shall notify the state in which the planned receiving facility is located
- of maJor changes in the shipment plan, such asa deasxon to ship the Waste Material to another
facility within the same state, or to a facility in another state.

) The identity of the receining facility and state will be deterrnined by
‘the Performing Dsfendant following the award of the sontréct fof Remedial Action construction.
The Perf'ormingDefendant shall prnvidé the information reciuired by 'Paragraph 16.1 as soon as
practicable after the award of th'e contract and before the Waste Material is actually shipped. |
2. | Before shipping any hazardous Substances, pollutants, or sontaminants
from the Site to an off-site location, Performing Dcfcndz_mt shall obtain EPA’s certification that \the
propbsed receiving facility is operating in compliance with the requiréménts 'lof CERCLA Section

121(d)(3) and 40 C.F.R. 300.440. Perfonning De_fendant'shall only send hazardons Substances,

AY
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pollutants,’or. contaminants from the Site to an cff—site facility that cornplies with the requirements
_‘ of the statutory provision and regulations cited in the preceding sentence.
| VII. REMEDY REVIEW
~ 17.  Periodic Review. Performing Defendant shall conduct any stadies and
investigations as requested by EPA, in order to pei‘mit EPA to conduct reviews of whether the
’ Remedial Action is protective of human health and the environment at least every five years as
required by Section 121(c) of CERCLA and any applicabie regulations.

18.  EPA Selection of Further Respcnse Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may se_lect
further response actions for the Site in accordance with the fetjuirements of CERCLA and the
NCP. - |

. ' 19 ~ Opportunity To .Comment, Performing Defendant and, if required tiy Sections

| 113(k)(2) or 117 of CERCLA, the public, will be p_royided with an opportunity_to comment on any

| further response actions prep_osed by EPA as a result of the revieiiv. conducted pursuant to Section
12i(c) of CERCLA and to silbmit written comments for the record during the comment peiiod.

- 20. Performing befendant’-s Obligation To Perform Further Response Actions. If EPA '
) selects iurther response actions for the Site, the Performing Defendant shall undertake isuch further
response actions to the extent that the re-opener conditions in Paragraph & or Paragrapii 87
i(United States' reservations of liability based on unknown conditions or new information) are

: satisfied. Performing Defendant may invoke the procedures set forth in Section XIX (bispute
Resolution) to dispute (1) EPA's determination that the reopener conditions of Paragraph 86 or

Paragraph 87 of Section XXI (Covenants Not To Sue by Plaintiff) are satisﬁed,. (2) EPA's

-
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- determination that the Remediel Action is not protective of human health and the environment, or
. - (3 EPA’s selection of the further response actions. Disputes pertaining to the whether the
| _ Remedial Action is proteetive or to EPA's selection of further response actions shall be resolved
pursuant to Paragraph 70 (record review).
21. Submissions of Plans. If Performing Defendant is reqUired to perform-the further
response actions pnrsuant to Paragraph 20, it shall submit a plan for such work to EPA for
“approval in accordance with tne procedures set foﬁh in Section . VI (Perfo'rmahce of the Work by
Performing Defendant) and shall implement the plan approved by EPA in accordance with the
provisions of this Decree _ | |
VIIL QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS
22. Perfdrming Defendant snall use quality assurance, quality contfol, and .chain of
". | custody procedures vfo»r all treatanility; design, compliance and menitoring samples in accordance
with “EPA Reqnirements for Quality .Assurance Projeet Plans (QA/R_S)” (EPA/240/B-01/003,
Malfch 2001), “Guidance for Quality Asenrance Project Plans (QA/G-5)” (EPA/600/R-981018,
February 1998); nnd subeequent amendments to such guidelines upon notification by EPA to
Performing Defendant of such amendment. Amended guidelines shall apply only to procedures
conducted after such notiﬁcation; Prio;'to the commencement of any monitoring project under this R
Consent Decree, Performing Defendant shall submit to EPA for apnroval, after a reaéonable
o‘ppertun_ity for revieW and comment by the State, a Quality Assurance Pr_eject Plan (“QAPP”) tnat
is consistent with the SOW, and the NCP. If relevant to the proceeding, the Parties agree thaf
validated sampling data generated'in accordance with the QAPP(s) and reviewed and approved by

~

EPA shall be admissible as-evidence, without objection, in any proceeding under this Decree.
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Performing Defendant shall ensure that EPA personnel and its authorized ;'epresentati_ves are -
allowed éccess at reasbnable times to all laboratories utilized by Performing Defendant in
implgmenting this Consent Decfee_. In addition, Performing Defendant shail ensure that such
_ iaboratories shall analyze all samples submitted by EPA pursuant to the QAPP fér quality
| assurance monitoring. Performihg Defendant shall ensure that the laboratories i; htilizes forthe
analysis of E#m’ple_s taken pursuant to this Decree pérfofm all analyses according to accepted EPA
'mc_:thods. Accepted EPA rﬁethods consi;t of those méthods _which are documented in the “Contract
Lab Program Statement of Work for Inorganic Analys‘ivs” and the “Contract Lab Prdgram Statement
of Work for Organic Analysis,” dated February 19”88,.__and any 'amendrnenfs made thereto during the
"'001‘1rse( of the implementation of this Decree; however, upon ’ap;;roval by EPA, after 6pportunity’for
. re&iew_ and comment by the State, the Performing Defendant may use other analytical methods -
which are as strinéent as or more stringent than the CLP- approved methodé. Perfdrming -
Defendant shall ensure that all laboratories it uses for analysis of saniples takep pursuant to this
Consen; Decree participate in an EPA or EPA-equivalent \QA/QC» program. VPerforming Defendant
shall only ﬁse laboratories that have a doéumeﬁted Quality System which complies with
ANSI/ASQC E4-1994, “Speciﬁca-tions and Guidelines for Quality Systems for Environmental Data
Collection and Environmental Technology Programs,” (American N ational Standard, J ﬁriuary'S,
1995), and “EPA Réquirements for Quality Managemenf Plans (QA/R-2),” '(EPA/240/B-01/002,
March 2001) or equivalent documentation as determined by EPA. EPA may consider laboratories
accredited under the National Environmental Laboratory Accreditation Program (NELAP) as

meeting the Quality System requirements. Performing Defendant shall ensure that all field
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methodologies utilized in.collecting samples for subsequent analy51s pursuant to this Decree will
be conducted in accordance with the procedures set forth in the QAPP approved by EPA.

23. | Upon request, the Performing Defendant shall allow split or duplicate samples to be
taken by EPA or its authorized representatives. Performing Defendant shall notify EPA not less
‘than 28 days in advance of any sample collection activity unless shorter notice is agreed to byEPA.
In addition, EPA shall have the right to tatke any additional samples that EPA deems necessary.I ]
Upon request, EPA shall allow the Performing Defendant to take split or duplicate samples of any |
samples it takes as part of the Plaintiff's oversight of the Perfqrming Defendant’s implementation
of the Work.

24. Performing Defendant shall submit to EPA four (4) copies of the results of all
- sampling and/or tests or other data obtained or generztted by or Von behalf '(_)f Performing Defendant
_witn respect to the Site and/or the implementation of this Consent Decree unless EPA agrees
otherwise. |

25.  Notwithstanding any provision of this Consent Decree, the United‘ States hereby
r_etajns all of its information gathering and inspection authorities and rights, including enforcement |
actions related‘ thereto, under CERCLA, RCRA and any other app_.licable statutes ot regulations.

| - IX. ACCESS AND INSTITUTIONAL CONTROLS
| 26.  If the Middle Waterway Problem Area, a portion thereot', er any other property_
where access and/er. land/water use restrietions are needed to implement this Consent Ijecree, is
owned or controlled by any of the Settling..Defendants, such Settling Defendants shall:
1. ' cemmencing on the date of lodging of this Consent Decree and subject to

the provisions of Paragraph 27, provide the Performing Defendant and the settling defendants
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performing remedial activities under the MWAC Consent Decree and their contractors with access
~ at all reasonable times to property owned of controlled by any of the Settling Defendants within the
Middle Waterway Problem Area for the purpose of conducting remedial activities, including
| operations, maintenance or monitoring activities, conducted under the MWAC Consent Decree or
this Consent Deeree; and commencing on the date of lodging of this Consent Decree', provide the
United States and its representatives, inclucting EPA and its contractors, with access at all |
reasqnable times to the Middle Waterway Problem Area, or such other property, for the purp’o_ée of -
conducting any activity related to this Consent Decree including, but not limited to, the .following '
activities: | | |
1 »Monitoxjing the Work, including remedial action and operation and
niaintenance of remediai actions performed in Areas A, B and C of the Midtﬂe Waterway_
Problem Area; |
) | Verifying any data or inforxnation sut;mitted to the United States
pursuant to this Consent Decree or the MWAC Consent Decree; -
3) ' Conducting investigations _telating to Cnntanlination at or near the
- Middle Waterway Problem Area;
(4) | Obtammg samples
(5)  Assessing the need for, planntng,. or implenlenting additional» |
response actions at or near the MiddleWatervt/ay Problem Area; |
| (6) © Implementing the Wotk, including remedial action and operation and
maintenance of remedial actions performed in Areas A; B and C of the Middle Waterway

Problem Area, pursuant to the conditions set forth in Paragraph 90 of this Conéent_-Decree;
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(7)  Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agenrs, consistent with
Section XXIV (Access fo Information);
(8) Assessing Settlrng Defendants' eompliance with this Consent :
Decree; and
(9)  Determining whether the Middle Waterway Problem Area or other
property is being used rn a manner that is pronibited or restricted, or that may need to be
 prohibited or restrictéd, by or pursuant to this Censent Decree; |
2. commencing on the vdate of 1odging of this Consent Decre_e, refrain from
‘'using the Middle Waterway Problem Area or such other property, in any manner that would
inte&ere With or adyersely affect the imp]ernentation, integrity er protectiveness of the remedial
measures to be perforrned.pursuant' to thi'sCo_nsent Decree or the MWAC Consent Decree Such |
restrictions include,_buf are not 1imited to (1) reducing notenﬁal exposure of_marine organisms to
contaminated sediments disposed ef and er conﬁned--by 'capping, and 2 reducing pot_ential'
_ eprsure te marine organisms to contaminated sediments left in place in the M_jd_dle Warerway;
and
3. at EPA’_s request exeeute and reeord in the Audiror’s 6fﬁce of Pierce
. County, State of Waehington, arestrictive covenant authorized by MTCA and that complies with
| the form and content contained in WAC 173-340-440 that (i) grants a right of access for the
purpose of c'onducting any activrty related to this C/Qnsent Decree inc'luding, but not linnted to,
. those activities listed in Paragﬁph 26.1 of this Consent Decree, and (ii) grants the right ro enforce -

the land/water use restrictions listed in Paragraph 26.2 of this Consent Decree, or other restrictions,
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including any that may be required by WAC 173-340-440, tnat EPA determines are necessary to
_ implement, ensure nonfinterferenCe with, or ensure the protectiveness of the remedial measures to |
be performed pursuant to this Consent Decree. Such Settling Defendants shall grant the access
rights and the rights to enforce the land/water use restrictions to @) tlre United States, on behalf of |
EPA, and its representat_ives, (ii) the State and.its representatives, (iii) the other Settling Defendants
and their representatives, and/or (iv) other apprcpriate grantees. Such Settling Defendants shall,
within 45 days of EPA’s request, submit to EPA for review and approval with respect to such
property a draft of such MTCA restrictive covcnan't.
Within 15 days of EPA's approval and acceptance of such MTCA restrictive covenant, Settling
Defendants shall execute and record in the Auditor’s Office of Pierce County, State of Washington,
the EPA approved MTCA restrictive covenant.. EPA anticipates that such a restrictive.covenant
might oniy be necessary in the Middle Waterway Problem Area where Waste Materials are capped
in place as part of remedial action undertaken pursuant to this Consent Decree or the MWAC
. Consent Decree |
27.  EPAand Settling Defendants acknowledge that some or all of the properties

affected by this Section include cusinesses and governmental operations.v EPA and Settling
3 Defcndants aclrrlowledge that the right of access provided by this Section should be exercised at

- reasonable times for a rcasonable duration and in a way that minimizes interference with the
operation of those operations to the extent practicable. Because of salmonid and bull tront listings
’ nnder the Endangered Species Act, Rernedial Action may need to cccur during day and/or night.
* Performing Defendant or its representatives shall use best efforts to provide five (5) working days’

_notice to the Settling”Defendant(s) affected by this Section, and to coordinate Remedial Action
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with ongoing operations and other remedial aétions occurring within the Middle Waterway
" Problem Area or an adjacent Waterway, but lack of notice shall not alter in any way such Settling
Defendant’s(’) obligation to provide access under this Section. A Settling Defendant shall not be -
~ required to provide MWAC or its cbntractor access for stégin’g remedial action in Areas A-a‘nd B of |
the Middle Waterway Problem Area unless MWAC has in good faith attempted to coordinate with
such Settling Defendant. .If-access or easements to properties owned or: conttolied by the.settling
“defendants to the MWAC Consent Decree are reqﬁired to implement the Remedial Action, the
Pérforming De'fendaﬁt‘shall not be required to pay money in consideration for such access or
easements. } |
28.  If the Site, or any other pfoperty where access and/or land/water use restrictions are
needed to implement this Consent Deéreé, is owned or contro‘llcd' by‘per.sons other than any of the
_ Settling Defendaﬁts or MWAC, Performing Defendant shall use best efforts to secure from such -
persons: |
1. an agreement to provide access theretol for Performing Defendant; as well as
fé)r the United Sfates on behalf of EPA, and the State, as well as their representatives (including
: contractors),' for the purpose of conducting any activity related to this Consent Decree iﬁcluding,
but nbf limitéd to, those activities listed in Paragraph 26.1 of this Consent-'Decree;
2. an agreement, enforceable by the Perfomﬁng Defendant and the United |
,States, t'_o'r.efrain from using the Site, or such ofher property, in any mannér that would interfere
with or adversely affect the implementation, integrity, or pro.tecti\.leness of the remediai measures

to be performed pursuant to this Consent Decree. Such restrictions include, but are not limited to

restrictions established by Paragraph 26.2 of this Consent Decree; and
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3. Within forty-five (45) days of EPA’s request, Performing Defendant shall
submit to EPA for approval a restrictive covenant authorized by MTCA and that cémplies with the
form and content contained in WAC 173-340-440 that (i) grants a ﬂghf of access for the pv:rpose of
conducting. any activity related to this éonsent Decree including; but not limited to, those activities
listed in Paragraph 26.1 of this Consent Decree, and (ii) grants the right to enforce the land/water
ﬁse restrictions listed in Pa_r;clgraph 26.2 of this Consent Deéree, or othef fesnictions, including any
.ihat may be required by WAC 173-340-440, that EPA determines are necessary to implement,
ensure non-interference with, or ensure the protectiveness of the remedial measures to be
~ performed pursuant to this Consent Decree. Such Performing Defendant shall grant the acccs%
ﬁghts ‘and the rights to énforce the land/water use restrictions to (i) the United States, on behalf of
EPA, and itsrepresentativés,_ (i1) the VState» and its representatives, (iii) the Performing Défendant
and its represcntativés, and/or (iv) other appropriate grantees. .Perforr,n'irig Dgfenda_nt shall, within
45 d.ays. of EPA’s request of entry of this Consent Decree, sﬁbmit to EPA for review and approval
-'w.ith respect to such property a draft of such MTCA restrictive covenant.
| Withinb 15 days of EPA's approval and acceptance of the draft MTCA restrictive covenant,
Performing Defeﬂdant shall execute and record in the Auditor’s Office of Piérce County, State of |
' Washi:ngton, the EPA approved MTCA restrictive covenant.
| 29.  For purposes of Paragraphs 27 and 28 of this Consent Decree, “best efforts”
inclUdés the. payment of reasonable sums of money in consideration of access, access easements,
land/water use restrictions, and/or restrictive covenanté, and/or an agreement to releaécf; or .
subordinate a prior lien or encumbrance. If (a) any access or land/water usé restriction agreements ’

required by Paragraphs 28.1 or 28.2 of this Consent Decree are not obtained within 45 days of the
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date of entry of this Consent Decree, 6r (b) any access easements or restrictive covenants required
" , by Paragraphs 28.3 of this Consent Decree ny the date and as required by this Consent Decree, - |
Performing Defendant shall promptly notify the United States in writing, and shall include in that
- notification a summary of the steps that Pérformihg Defendant has taken to attcmpt to comply with
Paragraph 28 of this Consent Decree. The United States may, as it deems af:propriate, assist
Performing Defendant in obtaining access or land/water use restrictions, eithér in the form .of
contrractualragreements or in the form of easements running with the land, or in obtaining the
release or subordination of a prior lien or encumbrance. Perfonning Defendant shall reimburse the
United States in ac’c'_:ordancé'With the procedures in Section X VI (Payments for Response Costs), |
~ for all costs i_ncurred,' direct or indirect, by the United States in 6btaining such access and/or
lahd/water use restrictions including, buf not limited to, the. cost of attorney time and the amount of
monetary considération paid or jdst comperisation.. |
30. Perfonnihg Defendant may seek relief under the provisions of Section XVIII (Force
Majeure) of this Consent Decree for ény délay' in the performﬁhce of Work resulting from failure to
obtain, or a delay in obtaining, any access requiréd for the Work provided the Performing
Defendant has met its requirements under this:SeCtio'ﬁ. |
31. IfEPA determines that land/water use restrictions in the form of state or lc;cal laws,
regﬁlations, ordinances or other governmental controls are needed to implement the remedy

selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-interference

therewith, Settling Defendants shall cooperate with EPA's efforts to secure such governmental

controls.
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32. Notwithsfanding any provision of this Consent Decree, the United States retains all
of its access authorities and rights, as well as all of its. rights to require land/water use restrictions,
including énforcement authorities related thereto, under CERCLA, RCRA and any other applicable

statute or regulations.

33.  Inaddition to any other requirement of this Consent Decree, Performing Defendant

“ s}}all submit to EPA and the State four (4) copies bf written monthly progress reports that: |
| (a) d¢scribe the actions which have been taken towa_rd achi;:vixig complianc’:é with this Consent
Decree during the previous month; (b) include a Summarybci)f all results §f sampling and tests and .
ail other data received or generated by Performing Defendant of its contractors or agents in vthe.
previous month; (c) identi_fy all work plans, pians and other deliverablcs requimd_by thlS _Consent
Decree completed and submitted during tﬁe previous .mon'th; (d) describe all actibns, iricluding, but
not limited to, data coilection and implemeﬁtation of work plans, »which are scheduléd for thg next
six weeks and provide other information relating to the progress of cbnstru‘ctioh, including, but not
limited.to, critical path diagrams, Gantt charts and feﬁ charts;. (e) include i_nformét‘ion-régarding
- percentage of completion, unresolved delays encountered or anticipated thgt may affect the ﬁiture_
schedule for implemenfation of the W_ork, and a descrfption of effoﬁs made to miﬁgate those
delays or aﬁticipated delays; (f) inciude any modiﬁcatibns to the work plans or other sche_dule_s tﬁat‘
~ Performing Defendant haé proposed to EPA or that have been approved by EPA; and (g) desédbe

all activities u_n,dertakén in suppbrt of the EPA Commuﬂity Relations Plaﬁ during the previous.
. I_honth and those to be undertaken in thg ne)-(t six weeks. Performing Defendant shall sub@t these -

'progress reports to EPA and the State by the tenth day of every month following the lodging of this |

CONSENT DECREE

FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE
MIDDLE WATERWAY PROBLEM AREA

OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE 37




Consent Decree until vEPA notifies the Performing Defendant bursuant to Paragraph 2_2_ of
Section XTIV (Certification of Completion). If requested by EPA , Performing Defendant shall also
pfovide briefings for EPA to discuss the progress of the Work.

34, The Perfdrming Defendant shall notify EPA of any change in the‘schedule describéci
in the mohthfy progress report for the performance of any activity, including, but not iirnited to,
data colléction and implementation of work plans, no later than seven days pﬁor to the
- performance of thé activity. |
35.  Upon the ®cuﬁen¢e of any event du;ing performance of the Work that Pérfo’rm_ing
_Defendantv is required to report pursuant to Section 103 of CERCLA or Section 304 of the

Emergéhcy i’lanning and Community Right-to-know Act (EPCRA), Performing Defendant shall
within 24 hours of the onsét of suéh event orally notify the 'EPA Project Coordinatdr or the
Alternate EPA Project Coordinator (in the event of the unavailability of the EPA Project
Cdordinator),_ or, in the event that neither the EPA Project Coordinator or Alternate EPA Projéct

- Coordinator is available, the Emergency Response Section, Region 10, United States
Envirénrrienta_] Protection Ageﬁcy at its current number, (206) 553-.1263, or 1ts phone number at
the date of such release. These reporting requirements are in additi;)n to the reporting required by
CERCLA Section 103 or EPCRA Section 304. |

| -36. _WithinVZO days of the onset of such an event, Performing Defendant, shé.il fur'ni.slil' té |
Plaintiff a written feport, signed by Performing —Defendant;s Project Coordinator, setting forth the
e?ents whicﬁ occurred and thé megsﬁres taken, and to be téken, in response thereto. Within 30
days of the conclusion of such an event, Performing Defendant shall submit a report setting forth

all actions taken in response thereto.
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37.  Performing Defendant shall submit-feur (4) copies of all plans, reports, and data

. required by the SOW, the Remedial Action Work Plan, or any other approved plans to EPA in
aecordanCe with the sehedules set forth in such plans, Performing Defendant shall sirnultaneously
submit 1 copy of atl sueh .plans, reporte and data to the State and one copy.to the National Oceanic
and Atmospheric Administration on behalf of the Natural Resource Trustees. Upon request by
- EPA, Settling Defendants .s'h'all sublnit in electronic form all nortions of any report or" other |
deliverable Settling Defendants are required to submit pursuant to the provisions of this Consent
Decree. | |
+38.  All'reports and other documents submitted by Performing Defendant to EPA j'(ot:her
than the monthly progress reports referred to aboye) _Which purport to document Perfornling
' Defendant’s- compliance with the terms of this Consent Decree shall be signed by an authorized -
representative of the Performing Defendant.
* XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS
39.  After review of any plan, report or other itenl which is.required te be submitted for
- approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
vcomment by the State, shall: (a) approve, in whole orin pért, the submission; (b) appreve the
‘submissi'on upon specified con&itions; (c) modify the submission to cure the deﬁciencies;
(d) disapprove, in whole or in part, the submission, dinecting thztt the Settling Defendants modify
Athe submission; or (e) any combination of tne above. However,. EPA shall not modify a
. submission without first providing Settling Defendants at least one notice of deficiency and an
- opportunity to cure within 30 nays, except where to do so would canse serious disruption to the

Work or where previous submission(s) have been disapproved due to material defects and the
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deficiencies in the submission under consideration indicate a bad faith lack of effort to submit an

acceptable deliverable. |
40. Inthe .event of approval, approval upon conditions, or modification by EPA,
“pursuant to Paragraph 39(a), (b), or _(p), Sertlin'g Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA s_ubject only to their
ﬁght to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)
wit}r respect to _the'modiﬁcatiorrs or conditions made by EPA In the event that EPA modifies the
submission to curc the Vdeﬁciencies pursuant to Paragraph ﬁ(c) and the submission has a rnarerial
defect, EPA retains its right to seck Sﬁpixiatéd penalties, as provided in Section XXi (Stipulated
Penalties). Perforrrling Defendant may invoke the Drépute Resolution procedures set forth in
Section XIX (Dispute Resolution) with respect to EPA’s detérmirration that the submission haé a
| matéﬂal defect or deficiency. |
| 41, Resubmission of Plans.
1. Upon receipt qf a notice of disapproval pursuant to Paragraph 3_9_(&),_Settling

Defendants éhall, ‘within' 21 days or such lorlger time as speciﬁed by EPA in such notice, correct
the deficiencies and resubmit the plan, report, or othcrivtem for approval. Any stipulated perralties
- applicable t’.o‘ the submission, as provided in Section XX, shall accrua during the 21 day period or
qtherwise specified period but shall not be payable unless the resubmission is disapproved or
.modified dlre toa material defect as provided in Paragraphs 42 and 43.
| 2. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph _3_9_(d), Settling Defendants shall procéeri, at the direction of EPA, to take any action

required by any non-deﬁcienf portion of the submission. Implementation of any non-deficient
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portion of a submission shall not relieve Performing Defendant of any liability for stipulated
penalties under Section XX (Stipulated Penaities).
42.  Inthe event that a resubmitted nlan, report or other item, or'portion thereof, is
'disapproved by EPA, EPA may again require the Settling Defendants to correct the deﬁcxencxes in
accordance with the preceding Paragraphs. EPA also retains the right to modlfy or develop the -
plan, report or other item. Settling Defendants shall 1mplement any such plan, report, or item as.
modified or developed'by EPA, subject only to their right to invoke the procedures set forth in
Section XIX (Dispute Resolution) o |
43.  Ifupon resubrmssmn a plan, report, or item is disapproved or modified by EPA due
to ai material defect, Settling Defendants shall be deemed to have failed to submit such plan, repdrt, v
or item timely and adequately unless.the Settling Defendants invoke the dispute resolution
procedures set fclth in Section XIX (Dispute Resolution) and EPA‘s action is.overtur-ned pursuant
to that Section. The brovisions of Section XIX (Dispute Resolution) and Section.XX (Stipulated
Penalties) shall govern the implementation of the Work and accrual and payment of any stipulated
penalties 'during Dispute Resolutio_n. If EPA's disapproval or modification is »upbeld, stipulated.
: penaities shall accrue for such violation as provided in Section XX. |
44, All plans, reports, and ‘other items required to be submitted to EPA under this

Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent |
Decree. In the event EPA approves or modifies a portion _bf a pl}an, report, or other item ret]uired
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.
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XIL PRo,[ECT COORDINATORS
45.  Within 20 days of lodging this Consent Decr_ee, Performing Defendant and EPA
will notify each other, in wriﬁng, of the name, address and telephone number of their respecﬁve
designated Project Coordinators and Alternate Project Coordinatérs. If a Project Coordinator or

Alternate Project Coordinator initially designated is changed, the identity of the successor will be

- given to the other Parties at least 5 working days before the changes occur, unless impracticable,

but in no event later than the actual day the change is made. The Performing Defendant’s Project

Coordinator shall be subjeét to disapproval by EPA and shall have the technical expertise sufficient

to adequately oversee all aspects of the Work. The Pexforming.Defendant’s Project Coordinator

" shall not be an attorney for the Performing Defendant in this matter. He or shé may assign other

representatives, including fother contractors, to serve as a Site 'represéritaﬁve for oversight of |
performance of daily operations during remedial activjties.

46.  Plaintiff may designéte other representatives, including, but not limi‘te'd to, EPA _
employees, and federa'l‘ contrac@brs and ‘consultan‘ts, to observe.andlmoni.tor the progress of any
activity undertaken pursuant to this Conseﬁt Decree. EPA's Project Coordinatqr and Alternate

Project Cobrdjnator shall have the authority lawfully vested in a Remedial Project Manager (RPM) .

and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40 C.F.R. Part 300. In

addition, EPA's Project Coordinator or Alternate Project Coordinator shall have authority,

consistent with the National Contingency Plan, to halt any Work required by this Consent Decree
and to take any necessary response action when s/he determines that conditions at the Site
constitute an emergency situation or may present an immediate threat to public health or welfare or

the environment due to release or threatened release of Waste Material.

-
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47.  EPA's Project Coordinator and the Performing Defendant’s Project Coordinator will

meet, at a minimum, on-‘a monthly basis. -
XIII. ASSURANCE OF ABILITY TO COMPLETE WORK
48.  Within 30 days of entry of this Consent Decree, Performing Defendant shall

establish and maintain financial security in the amount of $1.6 million in one or more of the.

following forms:
1. A surety bond guaranteeing performance of the Work;
2. . One or more irrevocable letters of credit equalling the total estirnated cost of
‘the Work;

3. Atrust fund;
4. | A guarantee to perform the Work by one or more parent corporati_ons or
subsidiaries, or by one or more unrelated corporations that have a snbstantial business relationship
~ with the Performing Defendant;_ or
S A demonstration that the: Performing Defendant satisﬁes the requirements of
40 C.F.R. Part 264.143(f) or 40 C.F.R. 258.74 ; | |
49..  If the Performing Defendant seeks to demenstrate the abiliry to complete the Work
_ through a guarantee by a third party pnrsuant to Paragraph 48.4 of this Consent Decree, Perfornﬁng
Defendant shall demonstrate thar the guarantor satisfies the requirements of 40 C.FR. Part
264.143(f). If ferforming Defendant seeks to demonstrate its abilit)r to complete the Work by -
means of.the ﬁn.ancial rest or the corporate guarantee pursuant to- Paragraph é_tﬁ or 48.5, it shall
resubmit sworn statements conveying the inforrnation required by 40 CFR. Part 264.143(H)

‘annually, on'the anniversary of the Effective Date. In the event that EPA determines at any time
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that tllle financial assurances provi&ed pursuant to thls Sectiqn are iﬁadequate, Performing

- Defendant shall, within 30 déys of receipt of notice of EPA's determinatibn, obtain and present to
EPA for approval one of the other forms of ﬁné.nci;l assurance listed in Paragraph ﬁ_ of this |
Consent Decree. Performing Defendant’s inability to demonstrate financial abil.ity‘to complete the
Work shall not excuse performance of any activities required und;,r this Consent Decree.

50. If Perfonpjng Defendant can show that the estimated cost to complete the remaining
Wo_rk has diminished below the amount set forth in Paragfaph 48 above after entry of this Consent
Decree, Performing Defendant may, on any anniversary date of entry of this Consent Decree, or at
any other time agreéd to by the Parties, feduce the amount of tflé"ﬁnéncial gecu'rity' prqvidéd under
this Séction to the estimated cost of the ;‘emainiﬁg work to be performed. Performing Defendant
shall submit a proposal' for such reduction to EPA, in accordance with the requirements of ‘this
Séctioﬁ, and may reduc.e.'thc aniount of the security 'upqn approval by EPA. In the»event ofa
disputc, Performing Defendant ﬁxay reduce the amount of the securfty in accdrdancé with- the final
administrative or judiciai ldeci.sion resolving the'dispute.
51. Pérforrﬁing Defendant may change the form of financial assurance p;ovided ﬁnder

- this Section at any time, upon notice to and apprpval by EPA, provided that the new form of
assurance meets the requircrrients of this Sec't'i(')n.- In the event of a diépute, Performing Defeﬁdant
| may change the fbrm of the financial assurance only in accqfdaﬁqe with the final administrative or

* judicial decisibﬁ resolving the dispute.'

- ' XI_V. CERTIFICATION OF COMPLETION

52. Completion of the Remedial Action.
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1. Within 90 days after Performing Defendant concludcé that the Remedial
Action has been fully performed and the Performance Standards have been attained, Performing
Defendant shall schedule and conduct a pre-certiﬁcation inspection to be attended .by Performing '
Defendant and EPA. If, after the pre-certification inspection, the Perfonning Defendant still
believes that the Remedial Action has been fully performed and the Performance Standards have
- been énajned, it shall submit a written report requésting certification to EPA for approval, with a
copy to the State, pursuant to Section XI (EPA Approval of Plans and Other Submissions) within
30 days of thé inspection. In the report, a registered professional engineer and the Performing
| ‘Defendant's Project Cddrdinator shall state that the Remedial Action has been completed in full
satisfaction of the requirements of this_Consent Decree. The written report shall iﬁcludc as-built
drawings signed and Stamped by a professioﬁal engiﬁeer. The feport shall coﬁtain the following

“ statement, vsi__gned by a responsible ofﬁciai of the Performing Defendant or the Perforxhing
Défendant’s Project Cpordinator:-

To the best of my knowledge, after thorough inveStigatio,r_l, I.certify‘ that the

information contained in or accompanying this submission is true, accurate and

complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowmg
violations.

If, after completion of the pre-certification inspection and recéipf and review of the wri‘tten report,

| EPA, after'reas.onable opportunity to review. and comment by the State, determines that the
Remedial Action or any portion thereof has not been completed in accordance with this Consent
Decree or that the Performance 'Standa;ds have not been achieved, EPA will notify Perfoxming

. Defendant in writing of the activities that must be ﬁndertaken by Performing Defendant pursuant to

‘this Consent Decree to complete the Remedial Action and achieve the Performance Standards.
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Provided, however, that EPA may only require Performing Defendant to perform such activities

pursuant to this Paragraph to the extent that such activities are consistent with the “scope of the
remedy selected in the ROD,” as that term is defined in Paragraph 14.2. EPA will set forth in the
notice a schedule for performance of such activities consistent‘ with the Consent Decree and the
SOW or require the -Performing Defendaﬁt to submit a schedule to EPA for approval pursuant to
Section XI (EPA Approval of Plans and Other Submissions). Performing Defendant shall [')erform
all actiyities described in 'the notice in accordance with the specifications and schedules established |
purs;Jant to this Paragraph, subject to its right to invoke the dispute resolution procedures set forth
v-i'n Section VVXIXA(Dis;.);xtc Resolution). -

2. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunify for review énd comment by the
State, that the Remedial Aétion hés been performed in accordancg with this Consent Decree and
that the Performance Standards have been achieved, EPA will so certify in writing to Perf;)rming
Defendant. This certification shall constitute the Ceﬁiﬁcationl of Completion of the Remedial |
Actioﬁ for purpo'ses of this Consent Decree, including, but not limited to, Section XXI (Covenants
Not to Sué by Plaintiff). Cerfiﬁcation of Completion of the Remedial Action shall not affect
Performing Defendant's obligations under fhis Consent Decrée. |

53. | Comgletion' of the onirk.

1. | Within 90 days after Performing Defendant concludes ‘that all phases of the
Work (including O & M), have been fully performed, Performing Defendant shall _schedule and
conduct a pre-certification inspection to be attended by Performing Defendant and EPA . If, after

the pre-certification inspection, the Performing Defendant still believes that the Work has been
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fully performed, Performing Defendant shall submit a written report by a registered professional
engineer stating that the Work has been completed in full satisfaction of the fcquirements of this
Consent Decree. The report shall contain the following statement, signed by a responsible official
of the Performing Defendant or the Performing Defendant's Project Coordinator:

To the best of my knowledge, after thorough investigat‘ion, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.

If, after ;eview of the w;’ittenw ;epori,_ EPA, after reasonable opportunity to review and comment l;y
the State, determines that any portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify Performing Defendant in writing of the activities thatAm»ust be
undertaken by Performing Defendant pursuant to this Consent Decree to complete the Work.
Provided, however, that EPA may only requirc Perfonniag Dcfendant» to perform such activities
‘pursuant to this Paragraph to _the extent that such activities are consisteat with the “scope cf the
remedy selected in the ROD,” as that term is defined in Paragraph 14.2. EPA will set forth in the
notice a schedule for performance of such activities concistent with the Conscnt Decree and the
SOW or requircvthe Perfomliag Defendant to.subrﬁit a schedule to EPA for approval pursuant to
’Section XI (EPA Approval of Plans and Other Submissions). Perfonning Defendant .shall perform
all activities described in the notice in accordance with the Speciﬁcations and schcdules established
therein, subjecf to its right to invoke the dispute resolution pfocedures set forth in Section XIX
(Dispute Resoluticn).'
2. | .If EPA vconcludcs, based on thc initial or any subsequent reduesf for

Certification of Completion by Performing Defendant and after a reasonable opportunity for review
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and comment by the State, that the Work has been performed in accordance with this Consent

Decree, EPA will so notify the Performing Defendant in writing.

XV. EMERGENCY RESPONSE

54, In the.event of any action'vor occurrence during the performance of the Work in Area
C of the Middle Waterway Problem Area which causeé or threatens a releése of Waste Mate{n'al
from the Site that constitutés an emergency situation or may present an immediate threat to publié
.héalth or Welfare or the environment, Performing Defendant shéll, subject to Paragraph 55,
immediately take all appropriate action to prevent, abate, or minimize such release or threat of
releas;,r and shall immediately notify ﬂ'w EPA's Project‘Coordinator, or, if the Project éoofdinator
is unavailable, EPA's Alternate Project Coordinator. If neither of ﬂlese persons is avaiiable, the
Perfonning Defendant shall nqtify the EPA Emergeﬁcy Response Unit, Region 10. Performing
Defendant shall fake such actions in consultation with EPA's Project Coordinator or other available
authorized EPA officer and in accordance with all applicable provisions of the Hgalth and Safety
Plans, the Contingéncy Plans, and any other épplicablelplans or documents developed pursuant to
the SOW. In the event that Perfbrming Defendant_ fails to take appropriate response action as
requir_ed by this Section, and EPA takes sdch action instead, Performing Defendant shall reimburse
EPA all costs of the response action not inconsistent with the NCP pursuant to Section XV
(Reimbu:sement of Res'ponsc Costs).

55.  Nothing ir; thé préceding Paragr‘aph or in this Consent Decree shall be deemed to
limit any authority of the United.States a) to take all appropriate action to protect human health and
" the environment or to prevent, abate, respond to, or nﬁ;linﬂie an acttia_l or threatened release of |
Waste Material on, at, or frf)m the Site, or b) to direct orvorde'r such action, or seek an order frpm
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the Court, to protect human health and the environment or to prevent, abate, respond to, or
minimize an actual or threatened release of Waste Material on, at, or from the Site, subject to
Section XXI (Covenants Not to Sue by Plaintiff).

XVI. PAYMENTS FOR RESPONSE COSTS

56.  Payment By and Certification of Settling Defendants
1. Within fifteen (15) days of the entry of this Consent Decree, each Settlingv

- Defendant shall provide the United States with proof that it has deposited its respective share of
funds that shall equal no less than $1,300,000.00 into the appropriate account as follows:

“ . a. .if tﬁé MW AC éon;cnt bpcree is entered simultaneously with, or prior to,

| this Coﬁsent Decree, then. within fifteen ( 15) days of entry of this Consent Decree, each Settling

Dcfendant shall provide the United States with proof that each has deposited its respective kshare. of

$1,300,000.00 into the MWAC Trust Account;

b. if the MWAC Consent Decree is not entered simultaneously with, or
prior to, this Consent Decree, then within fifteen (15) days of entry of this Consent'Decrec, _caéh
Settling Defendant shali provide the United States with proof that eachihas deposited its respective
share of $1,300,000.00 into a dedicated interest-bearing escrow account in a federafly-ins‘ured bank
duly chaﬁered in the State of Was_hington, and within fifteen (15) days of entry of the MWAC
. Consent Decrec,‘ the Settling Defendant shall provide the United States with proof that the funds in
.the dedicated escrow account have been distributed to the MWAC Trust Acéount; or |

c. if the MW AC Consent Decree is not entere_d, the Settling Defendants
a shall transfer the funds from the dedicated escrow account into the Middle Waterway Special

Account within fifteen (15) days of EPA’s written request to do so. The Settling Defendants shall
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send notice in accordance with Section XXVI (Notices and Submissions) tﬁat payment has been
made as provided in this Paragraph.
2. By signing this Consent Decree, each Settling Defendant certifies,
individually, that, to the best of its knowledge and beiief, it has:
| a. Conducted a thorough, comprehensivé, good faith search for documents,
and has fully and accurately disclosed to EPA all information currently in iis possession, or in the
possessibn of its officers, directors, employees, éontractors, or agehts, which relates in any way to
the ownership, operation, or control of the Middlé Waterway Problem Area, or to the ownership,
possession, generation, &eaimeﬁt, trz;mépqrtation, storage, or disp;)sal of a hazardous substance,
pollutant, or contaminant at or in connection with the Middle Waterway Problem Area;

b. Not altered, mutilated, discarded, destroyed or otherwise dispdsed of any
~records, documents, or other information (other than'identical copies) relating to its pot’ential»
liability regarding the Middle Waterway Problem Area after notiﬁcétion of potential liability or the
filing of a suit against it regarding the Middle Watchay Problem Area; and |

c. Fully complied with any and all EPA requests for information regarding
the Middle Waterway Problem Area p.ursuant to Section 104(e) of CERCLA, 42 U.S.C. Section
- 9604(c).
This certification inures only to the benefit of the United States, and not to any other entity.

57. Payments for Future Response Costs.

1. Performing Defendant shall pay to EPA all Future Response Costs not
inconsistent with the Natioral Contingency Plan, excluding the first $50,000 of Future Oversight

Costs incurred after EPA’s approval of the Remedial Design in connection to Performing
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Defendant’s implementation of Remedial Action. On a periodic basis the United States will send
Performing Defendant a bill requiring payment that includes a Superfund Cost Recovery Package
Imaging and Online System (“SCORPIOS”) report and a cost summary prepared by the United
States Department of Justice that reflects costs incurred by the United States Department of Justice
and its contractors, if any. Performing Defendant shall make all paynients within 30 days of
Perfomung Defendant’s receipt of each bill requiring payment, except as otherwise provided in
Paragraph 58. Performing Defendant shall make all payfnents required by thisbParagraph by a
certified or cashier’s check or checks made payable to “EPA Hazardous Substance Superfund ?
referencing the name and address of the party making the payment, EPA Slte/Splll ID Number 10-
9L, and DOJ Case N umber 90-1 1-2—729/ 1. Performing Defendant shall send the check(s) to:

Mellon Bank

EPA-Region 10

. ATTN: Superfund Accounting

P.O. Box 360903M -
Pittsburgh, PA 15251

2. At the time of payment, Performing Defendant shall send notice that
payment has been made to the United ’States, to EPA an'd.to the Regioual Financial Management
Ofﬁeer, in accordanee with Section XXVI (Notices and Submissions).

3. The tetal aﬁount to be paid» by Performing Defendant pursuant to
Subparagraph 57.1 shall be deposited in the Commencement Bay/Nearshore TideFlats Superfund
Site Middle Waterway Special Account within the EPA Hazﬁdous Substance Superfund te be
retained énd used fo conduct or ﬁuance response actions at or in connection with the Site, or to be

transferred by EPA to the EPA Hazardous Substance Superfund.
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58.  Performing Defendant may contest payment of any Future Response Costs under
Paragraph 57 if it determines that the United States has made an accounting error or if it alleges
that a cost item that is included represents coéts that are inconsistent with the NCP. Such objection
shall be made in writing within 30 days of receipt of the bill and must be sent to the United States
pursuant to Section XX VI (Notices and Submissions). Any such objection shall specifically
identify the contested Future Respdnsé Costs and the basis for objection. In the event of an
objection, the Performing Defendant shall within the 30 day period pay all unconfested Future
Response Costs to the United States in the manner described in Paragraph 57. Simultaﬁepusly, the
Performiné Defendant shéll establisl; an in.terest-bearing éscrow a;:counf in a federally-insured

bank duly chartered in the State of Washington and remit to that escrow account funds equivalent

to the amount of the contested Future ResponSe Costs. The Performing Defendant shall send to the

United States, as pfovided in Section XX VI (Notices and Submissions), a copy of the transmittal
letter and check paying the uncontested Future Response Costs, and a copy of the correspondeﬁce ‘
that establishes and funds fhe escrow account, including, but not limited to, information con_téining '
the identity of the bank and bank account under which the escrow account is established as well as
a bank statement showing the initial balance of the escrow account. Simultaneously with
establishment of the escrow account, the Performing Defendant shall.‘-initiate'the Dispute
Resolution procedures in Section XIX (Disputé Resolution).. If the United States prevails in the
dispuie, within ﬁQe (5) days of the resolution of the dispute, the Performing Defendant shall pay

the sums due (with accrued interest) to the United States in the manner described in Paragraph 57. .

 If the Performing Defendant prevails concerning any aspect of the contested costs, the Performing

Defendant shall pay that portion of the costs (plus associated accrued interest) for which it did not
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prevail to the United States in the manner described in Paragraph 57; Performing Defendant shall
be disbursed any balance of the escrow account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XIX (Dispute Resolution) shall
be the exclusive mechanisms for resoIving disputes regarding the Pcﬁornﬂng Defendant’s
obligation to reimburse the United States for its Futu_re Response Costs. 7

59.  Inthe event that the payments required by PaIagraph 57 are not nIade within 30
days of the Performing Defendant’s receipt of the in11, Performing Défendant shall pay Interést on
the unpald balance. The Interest on Future Response Costs shall begin to accrue on the date of the
b111 The Interest shall accrue througII the date of the Performing Defendant’s payment. Payments
of Interest made under this shall be in addition to such other remedies or saqctions available to
Plaintiff by virtue of Performing Defendant’s failure _to make timely payments under this Section
including but not limited to, payment of stipulated penalties. The Performing Defendant shall
make all payments required by this Paragraph in the manner described in Paragraph 57.

XVIL INDEMNIFICATION AND.INSURANCE
- 60.  Performing Defendant’s Indemnification of the United States .v
1. The United States does not assume any liability by entering iﬁto this

agreement or by virtue of any designation of Performing Defendant as EPA's authorized
representétivé under Section 104(e) of CERCLA. To fhe extent permitted by law, Performing
Defendant shall indemnify, save and hold haImless the United States and its officials, agents,
employees, COntractors,\subcontractors, .or representatives for or from any and‘ all claims or causes
of action arising from, or on accoImt of, negligent or other wrongful acts or omissions of =
Performing Defendant, i;s offIcers, directors, employees, agents, contractors, sﬁbcontractors, and
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any persons acting on its behalf or under its control, in carrying out activities pursuant to this

~ Consent Decree, including, bu,t~ not limited to, any claims arising from any designation of -

Performing Defendant as EPA's authorized représentative undér Séction 104(e) of CERCLA.

* Further, to the extent ‘permitte'd by law, the Performing _Defendant agrees to pay the United States
all costs it incurs including, but not limited to, attorneys fees and other expenses of litigation and

settlement arising from, or on account of, claims made against the United Statés based on negligent
or other wrongful acts or omissions of Performing Defendanf, its 6fﬁcers, directors, embloyees,

agents, contractors, subcontractors, and any persons acting on its behalf or under its control, in

| carrylng oﬁt a(‘:t»ivviiies [;ursuant to this éonscnt Decree. The United Sfates shall not be held out as a
| party to any contract entered into by or on behalf of Performing Defendant in carrying out activities
pursuant to this Consent Decree. Neither the Performing Defendant nor any such. contractor shall
be considered an agent of the United States . |
2. The United States shall give Performing Defendant notice of any éla’irﬂ for
which the United States plans to seek indemnification pursuant to Paragréph 60, and shall consult
with Perfo@ng Defendant prior to settling such claim. |
61. Perforfxling Defendant waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising from
or on account of any contract, agreement, or érrangement between f’erfomﬁng Defendant and any
person for perforrﬂancc of Work on or relz;ting to the Site, including, but not limited to, cldims on ”
ac;:ount of coﬁstmétion delays. In addition, to the extent permitted by law, Performing Defén(iant
“shall indemnify and hold hz;rmless the United States with respect to any and all claims for damages

or reimbursement arising from or on account of any contract, agreement, or arrangement between
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the Performing Defendant and any person for performance of Work on or relating to the Site,
including, but not limited to, claims on account éf construction delays.

62.  No later than 15 days before commencing aﬁy én-site'Wofk, Performing Defendant
sh.all secure, and shall maintain until the first anniversary of EPA"; Certification 6f Completion of
. the Remedial Action pursuant to Slibparagraph 52.2 of Section XIV (Certification of Completion)
comprehensive general liability insurance with‘ limits of $5 million dollars, combined single limit,
and automobile liability insurance with limits of $1 million dollars, combined singlé limit, naming
the United States as an additional insured. In addition, for the duration of this Consent Decree,
Pcrfdnning Defendant éhall sz;;isfy, or shall ensufe that its contractors or subcontractors satisfy, all
épplicable laws and regulations regardil{g the provision of worker's compensation insurance for all
persons pérforming the Work on behalf of Perfonnihg Defendant in furtherance of this Coﬁsent
Decree. Prior to commencem(;nt of the Work under this Consent Decree, Performing Defendant
shali provide to EPA certificates of such insurance and a copy of éach insurance policy. Performing
Dcfendaht shall resubmit such certificates and copies of policies each year on the anniversary of
the Effective Date. If Performing Defendant demonstrates by evidence satisfactory to EPA that
any contractor or subcontractor maint;ains insurance equivaient to that described above, or
insurance covering the same risks but in a lesser amount, then, with respect to that contmétor or
.s'ubcontractor, Performing Defendant need provide only that portion of the insurance described
above which is not maintained by the contractor or subcontractor.

XVIII. FORCE MAJEURE
63. . “Force majeure,” for purposes of this Consent Decree, is defined as any event

arising from causes beyond the control of the Performing Defendant, of any entity controlled by
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Performing Defendant, or of Pérfoxmin g Defendant’s contractors, that delays or prevents the
performance of any obligation under this Consent Decree despite Perférming Defendaht’s best
efforts to fulfill the obligation. The requirement that the Performing Defendant exercise “best
efforts to fulfill the obligation” includes using best efforts to anticipate any potential force majeure
evént and best efforts to address the effects of Any potential force majeure eveﬁt (1) asitis
occurring and (2) following thé potential force majeure event, such that the delay is minimized to
the greatest extent possibl¢. “Force Majeure” does not include financial inability to complete the
Work or a failure to attain the Performance Standards.
64. Ifanyevent occurs or hés occufrcd that may delay the performance of any

obligation under this Consent Decrce, whether or not caused by a force majeure event, the

' Perfofming Defendant shall notify orally EPA's Project Coordinator or, in his or her absence,
EPA's Alternate Project Coordinator o, in the event both of EPA's designated representatives are
unavailable, the Director of the Office of Environmental Cleanhp, EPA Region 10, within 48 hdurs
of When Performing Defendant first knew that the event might cause a delay. If the 48 hour

_notification period terminates on a Saturday, Sunday or federal or state holiday, the Performing
Defendént shall provide the oral notice no later than 12;00 p-m. (Noon) on the next working day.
Within 5 days théreafter, Performing Defendant shall provide in writing to EPA an explanation and
descripti_o'n of the reasons for the délay; the anticipated duration of the delay; all actions taken or to

 be taken to prevent or minimize the delay; a schedule.for implementation of any measures to be

, taken to prevent or mitigate the delay or the efféct of t_he delay; the Perfomﬁng Defendant’s
 rationale for attributing such delay to a force majeure event 1f it intends to assert such a claim; and

a statement as to whether, in the opinion of the Performing Defendant, such event may cause or
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contribute to an endangerment to public health, welfare or the environment. The Performing
Defendant_ shall include with any notice all available documentation supporting ifs claim that the
delay was attributable to a force majeure. If Performing Defendant alleges failure to obtain access
as a force majeure evént, ?erforming Defendant must document in writing specifically what
efforts, communications, and offers were made by the Performing Defendant to obtain access and
provide a detailed eiplanation of how it uséd best efforts in obtaining access required by
Paragraphs 27 and 28 of this Consent Decree. Failure to comply with the above requirements shall
preclude Pcrforrmng Defendant from asserting any claim of force majeure for that event for the
Vpenod of t1;11e of such falluré to coxﬁply, and for any éddltlonal delay caused by such. fallﬁre
Performing Defendant shall be deemed to know of any circumstance of whlch Performing
Defendant, any entity controlled by Performing Defendant, or Performing D;fendant’s contractors
knew or should have known. |

65.  If EPA agrees that the delay or anticipated delay is attributablelto a force majeure
| event, »'the time for perfbrmance of the obligations under this Consent Decree that are affe;cted by
the force majeufe event will be. extepded 5y EPA for such time as is necessary to completé those
_bbligations. An extension of the time for perfonﬁance of the obligations affected by the force
majeure event shall not, of itself, e);tend the time for performance of any other obligation. If EPA
does not agree that the delay or anticipated delay has been or will be causéd by a .force majeure
event, EPA will notify the Performing Defendant in writing of its decision. If EPA agrees that the
delay is attributable to a force majeure event, EPA will nbtify the Performing Defendant in writing

~ of the length of the extension, if any, for performance of the obligations affected by the force

majeure event.
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66.  If the Performing Defendant elects to invoke the dispute resolution procedures set

forth in Section XIX (Dispute Resolution), it shall do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Performing Defendant shall have the burden of
demonstrati'ng by a preponderance of the evidence that the delay or-anticipated delay has been or -
will be caused by a force rhajeure event, that the duration of the delay or the extension sought was
or will be warranted under the circumstapces, that best efforts were exercised to avoid and mitigate
the effects of the delay, and that Performing Defendan.tvcomplied with the reqpirements of
Paragraphs 63 and 64, above. If Performing Deferidant carries this burden, the delay at issue shall

be deemed not to be a violation by Performing Defendant of the affected obligation of this Consent

Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION
67.  Unless otherwise express_ly‘ provided for in this Consent Dccrée, the dispute

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising

under or with respect to this Consent Decree. However, the procedures set forth in this Section

shall not apply to actions by the United States to epforce obligations of the Performing Defendant
that have not been disputed in accordance with this Section. |

68. Any‘ dispute which arises under or with respect to this Consent Decree shall in the
ﬁrst.inst:;.mce be the subject of informal. negotiations -between the parties to the dispute. The peﬁod
for informal negotiations shall not exceed 20 days from the time the dispdte arises, unless it is
modified by written agreement of the parties to the dispute. The dispute shall be considered fo

have arisen when one party sends the other parties a written Notice of Dispute.’

69. Statements of Position.
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1. In the event that the parties cannot resolve a dispute by informal negotiations
| under the preceding Paragraph, then the position advanced by EPA shall be considered binding
unless, within 20 days after the conclusion of the informal negotiation period, Performing
Defgndant invokes the formal dispute resolution procedures of this Section by serving on the
United States a written Statement of Position on the matter in dispute, including, but not limited
to, any factual data, analysis or opinion supporting that position and any supporting documentation '
relied upon by the Performing Defendant. The Statement of Position shall specify the Perforr_ning

Defendant’s position as to whether formal dispute resolution should proceed under Paragraph 70 or

'P;ragrapﬁ 1.

2. Within 20 days after receipt of Performing Defendant’s Statement of - .
Position, EPA will serve on Performing Defendant its Statement of Position, including, bht ndt
limited to, any factual data, analysis, or opinion' supporting that position and all su;v)porting,
documentation relied upon by EPA. EPA's Statement of Position shall include a statement as to
~ whether formal diépute resolution should proceed under Paragraph 70 or 71. Within .7 days after
receipt of EPA's Statement of Position, Perfo’rmirig Defeﬁdant may submit a Reply.

3. If there is disagreement between EPA aﬁd the Pcrf.orming Defendant as to
whether dispute resoiution should proceed under Paragraph 70 or 71, the parties to the disputé shall
follow the procedures set forth in the paragraph determined by EPA to be applicable. Howéver, if
the Performing Defendant ulfimately appeals to the Court to resolve the dispute, the Court shall
determine which paragréph is applfcable in accordance with the standards of applicability set forth

in Paragraphs 70 and 71.
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70.  Formal dispute resolution for disputes pertaining to the selection or adequacy of any

~ response action and all other disputes that are accorded review on the administrative record under

applicable principles of administrative law shall be conducted pursuant to the procedures set forth

" in this Paragraph. For purposes of this. Paragraph, the adequacy of any response action includes,

without limitation: (1) the adequacy or appropriateness of plans, procedures to implement plans, or

any other items requiring approval by EPA under this Consent Decree; and (2) the adequacy of the

performance of response actions taken pursuant to this Consent Decree. Nothing in this Consent

Decree shall be construed to allqw any dispute by Settling Defendants regarding the validity of the
ROD's provisions. | |

1. An administrative record of the dispute‘shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, sﬁbmitted pursuant to
this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute. '

2.  The Director of the Office of Environmgnt Cleanup, EPA Region 10, will
issue a final administrative decision resolving the dispute based on the administrative record

described in Paragraph 70.1. This decision shall be binding upon the Performing Defendant,

‘subject only to the ﬁght to seek judicial review pursuant to Paragraph 70.3 and 70.4.

3. Anyadministrative decision made by EPA pursuant to Paragraph 70.2. sha/ll‘
be reviewable by this Court, provided that a motion for judicial review of the decision is filed by

the Performing Defendant with the Court and served on all Parties within 10 days of receipt of

EPA's decision. The motion shall include a description of the matter in dispute, the efforts made ™ -

by the parties to resolve it, the relief reqliested, and the schedule, if any, within which the dispute
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must be resolved to ensure orderly implementation of this Consent Decree. The United States may
file a response to Performing Defendant’s motion.
4. In proceedings on any dispute governed by this Paragraph, Performing
De_fendant shall have the burden ’of demonstrating that the decision of the Office of Environmental
Cleanup Director is arbitrary arid capricious or otherwise not in accordance with law. Judicial
review of EPA's decision shall be on the administrative record compiled pursuant to
Paragraph M
71. Fermal dispute resolution for disputes that neither pertain to the selection or
adequacy df any response action nor are otherwise accdrded review on the administrative recerd »
under applicable pn'nciples of administrative_‘ law, shall be governed by this Paragraph.v
1. . Following receipt of Performing Defendant’s- Statement of Position
submitted pursuant to Paragraph 69, the Director of the Office of Environmental Cleanup, EPA
Region 10, will issue a final decision resolving the dispute. The Office of Environmental Cleanup
Director's decision shall be binding on the Performing Defendant unless, within'lO days of receipt
“of the decision, the Performing Defendant files with the Court and serves on the parties a motion
for judicial review of the decision setting forth the matter in dispute, the efforts made by the parties
to resolve it, the relief requested, and the schedule, if any, within which the dispute must be
- resolved to ensure orderiy implementation of the Consent Decree. The United States may file a
response to Performing Defendant’s motion.
2; Notwithstanding Paragraph Z of Section I (Background) of this Consent
- Decree, judicial review of any dispute governed by this Paragraph shall be governed by applicable

principles of law.
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72.  The invocation of formal dispute resolution procedures under this Section shall not

- extend, postpone or affect in any way any obligation of the Performing Defendant under this

Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated

penalties with respect to the disputed matter shall continue to accrue but payment shall be stayed

pending resolution of the dispute as provided in Paragraph 81. Notwithstanding the stay of
payment, stipulated penalties shall accrue from the first day of noncompliance with any applicable
provision of this Consent Decree. In the event that the Performing Defendant does not prevail on

the disputed issue, stipulated penalties shall_ be assessed and paid as provided in Section XX

* (Stipulated Penalties).

XX. STIPULATED PENALTIES

73. Performing Defendant shall be liable for stipulated penalties in the amounts set
forth in Paragraphs ﬁ and 75 to the United States for failure to comply with the requirements of
this Consent Decree specified below, unless excused under Section XV m (Forcé Majcure). If
DNR accrues stipulated penalties in amounts that exceed existing appropriations therefor, then
DNR’s payment of those stipulated penalties shall be subject to legislative appropriation.
“Compliancc”rby Perfonning Defendant shall include completion of the activities under this
Consent Decree or any work plan or other plan approved under this Consent Decree ideﬁtiﬁed
below in accordance with all applicable requirements of law, this Consent Decree, the SOW, and
any plans or other documents approved by EPA pursuant to tﬂis Consent Decree and within the

specified time schedules established by and approved under this Consent Decree.

74.  Stipulated Penalty Amounts - Work.
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. ‘ 1. The Performing Defendant shall be responsible for payment of the following

v_s,tipuléted penalties that shall accrue per violation per day for any noncompliance identified in

Subpéragraph 74.2:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 Ist through 14th day
$5,000 15th through 30th day
$8,000 31st day and beyond

2. Compliance Milestones.

L Remedial Design submittal - failure to submit

timely or adequate draft and revised final drafts.

2. Remedial Action Work Plan - failure to submit
‘ timely or adequate draft and revised final drafts.
3. Remedial Action Construction Schedules -- failure to perform

remedial action construction or any discréte phases and/or individual
components of the remedial action oﬁ the approved schedule or in an
adequate manner or not in compliance with the SOW or approved
remedial action work plan or deliverébles.

4. Completion Reports - failure to submit timely or adequate
completion reports listed below. |
a.» Remedial Action Construction Report.
b. Remedial Action Completion Repoﬁ. '

5. Operation and Maintenance
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a. failure to perform timely and adequate monitoring in
accordance with.the approved Operation and Maintenance
Plan and approved sched'u.le. . |

b. failure to submit timely and adequate rnoniton'ng reports.

c. | failure to perform maintenance on any component of the
remedial action on the required schedule and in accordance
with approved work plans or EPA requests.

75. Stipulated Penalty Amounts Remrt
1. The Performmg Defendant shall be respons1ble for payment of the followmg

stipulated penalties that shall accrue per violation per day for failure to submit timely or adequate
reports or other written documents required by the SOW or this Consent Decree, except those

listed in Paragraph 74.2. above, or any other violation of this Consent Decree :

Penalty Per Violation Per Day | Penod of Noncomphance

$500 . 1st through 14th day
$1,000 ' | 15th through 30th day
$2,500 : 31st day and beyond

76. In fhe event that EPA assumes performance of a portion of all of the Work pursuant
to Paragraph 90 of Section XXI (Covenants Not to Sue by Plaintiff); Performing Defendant shnll
be liable for a stipulated penalty in the amount of $1,600,000.

77.  All penalties shall begin to accrue on the day after the complete performance is due
~ orthe day a violation occurs, and shall continue to accrue fhrongh the final day of the correction of

the noncompliance or completion of the activity. However, stipulated penalties shall not accrue:
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(1) with respect to a deficient submission under Section XI (EPA Approi/'al of Plans and Other

- Submissions), during tiie_pen'od, if any, beginning on the 31st day after EPA's receipt of such
submission until the date that EPA notifies the Performing Defendant of any deficiency; (2) with
respect to a decision by the Diiector of the Office of Environmental Cleanup, EPA Region 1.0,
under Paragraph 70.2 or 71.1 of Section XIX (Dispute Resolution), dun'ﬁg the period, if any, -
beginning on the 21st day after the date that the Performing Defendant’s reply to. EPA's Statement(
of Position is i‘eceived until the date that the Director issues a final decision regarding such dispute;
(3) with respect to judicial review by this Couri of any dispute under Section XIX (Dispute
Resolution), during the period, if any, beginning on the 31st day after the Court's reeeiptlof the
final submission regarding the dispute unitil the date that the Court issues a final decision regai'ding
such dispute. Nothing herein shall prevent the simultaneous acenial .of separate penalties for
separate violations of this Consent Decree.

78.  Following EPA's determination that the Performing Defendant has failed to comply
with a requirement of this Consent Decree, EPA may give the Performing Defendant written
notification of the same and describe the noricompliance. EPA may send the Performing
Defendant a written demand for the payment of the penalties. However, penalties shall giccme as
provided in the preceding Paragraph tegardiess of whether EPA has notified the Perfomiing:
Defendant of a violation. .In the event that the City becoines the Performing Defendant, the City
shall not be responsible for stipulated penalties incurred and/or owed by DNR.

| 79.  All penalties aecruing under this Section shell be due and payable to the United
States within 30 days of the Performing Defendant’s receipt from EPA of a defriarid for payment

of the penalties, unless the Performing Defendant invokes the Dispute Resolution procedures under
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Section XIX (Dispute:Resolution). All payments to the United States under this Section shall be
paid by certified or cashier's 'check(s) made payable to “EPA Hazardous Substances Superfund,”
shall be mailed to Mellon Bank, EPA-Region 10,. A’ITN Superﬁmd Accountirig, P.O. Box
360903M, Pittébu’rgh, PA 15251, shall indicate that the payment is for stipulated penalties, and
shall reference the EPA Region and Site/Spill ID, and DOJ Case Number 90-11-2-729/1, and the |
name and address of the party making payment. Copies of check(s) paid pursuant to this Section,
and any accompanying transmittal letter(s), shall be sent to the United States as provided in Section
XXVI (Notices and Submissions), and to the EPA Regional Financial Manageme_nt Officer.
| 80.  The payment of penalties shall not alter in any way the Performing Defendant’s
obligation to complete the performance of. the Work required under this Consent Decree.
81.  Penalties shall continue to accrue as provided in Paragraph 77 during any dispute
resolution period, but need not be paid until the following:
1. If the dispute is resolved by agreement or by a decision of EPA that is not |
appealed to this Court, accrued penalties determined to be owiﬁg shall 'be. paid to EPA within 15
days of the agreement or the receipt of EPA's decision or order;

2. If the dispute is appealed to this Court and the United States prevails in
whole or in part, the Performing Defendant shall pay all accrued penalties détenm‘ned_ by the Court
to be owed to EPA within 60 days of récéipt of the Court's decision or order, except as proVided in
Subparagraph 3 below;

3. 'If the District Court's decision is appeéled by any Party,'.the Performing
‘Defendant shall pay all accrued penalties determined by the District Court to be owing to the

United States into an interest-bearing escrow account within 60 days of receipt of the Court's
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decision or order. Penalties shall be paid into this account as they continue to accrue, at least every
60 da‘ys.b W_ithin 15 days of receipt of the final appellate court decision, the escrow agent shall pay
the balance of the account to EPA or to the Performing Defendant to the extent that it prevails.

4. If the Washington State legislatu_’re makes an appropriation to DNR that
pr;)vides funds to pay.for stipulated penalties owed to the United States pursuant to this Consent
Decree, DNR shall pay all accrued penalties owed to the Uﬁifed States within 30 days of the
appropriation:

82. | If the Performing Defendant fails to pay stipulated penalties when due, the Unite.d
Stateé n-xay-instit‘utc‘ procéédings io col'léct the peﬁalties, as :welll as inte;cs't. The Performiﬁg
Defendant shall pay Interest on the unpaid bélance, which shall begin to accrue dn the date of
demand made pursuant to Paragraph 79.

83.. | Nothing in this Consent Decree shall be construed as prohibiting, altering, or in any
way limitiﬁg the ability of the United States to seek any other remedies ér sénctions available by
virtue of the Performing Defendant’s or a Settliﬁg Defendant’s violation of this Decree or of the _

| statutes and regulations upon which it is based, including, but not limi.ted to, penélties éursuant to
- Section 122(1) of CERCLA. Provided, however, that the United Statés(shall not seek civil
" penalties pursdan’t to Section 122(1) of CERCLA for any violétion for which a stipulated penalty
has been paid, except in the case of a willful violation of the Consent Decree.

84.  Notwithstanding any other provision of this Section,. the United States may, in its ~
unreviewable discretion, waive any portion of stipulated penalties that- have accrued pursuant to

this Consent Decree.

\
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XXI. COVENANTS NOT TO SUE iw PLAINTIFF

85.  In consideration of the actions that will be performed and the payrnents that will be
made by the Settling Defendants under the terms of the Consent Decree, and except as specifically
provided in Paragraphs 86, 87, and 89 of this Section, the United States covenants not to sue or to
take administrative action against Settling Defendants pursuant to Sections 106 and 107(a) of
CERCLA relating. to the Middle Waterway Problem Area. Except with respect to future liability
of DNR and the City, these covenants not to sue shall take effect upon each Settling Defendant
satisfymg its initial payment obligatlon under Paragraph 56.1 of this Consent Decree. With respect
to future hability of DNR and the City, these covenants not to sue for Area C of the Middle |

Waterway Problem Area shall take effect upon Certification of Completion of Remedial Action for

Area C by EPA pursuant to Paragraph 52.2 of Section XIV (Certification of Completion). With

respect to future liability of DNR and the City, these covenants not to sue shall take effect for

‘Areas A and B of the Middle Waterway Problem Area upon Certification of Completion of

remedial action for Areas A and B pursuant to the MWAC Consent Decree. These covenants not
to sue are conditioned upon the satisfactory performance by Settling Defendants of their
obligations under this Consent Decree. These covenants not to sue extend only to the Settling
Defendants and do not extend to any other person. |

86.  United States' Pre-certification Reservations. Notwithstanding any other provision
of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice to,
the right to institute proceedings in this \action or in a new action, or to issue an administrative
order seeking to compel Settling Defendants

1. to perform further response actions relating to the Site;
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2. to reimburse the United States for additional costs of response if, prior to

Certification of Completion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,

or
(2) . information, previously unknown to EPA, is received, in whole or in
part,
and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action is not pro’teétive of htlman health or
the cnvirornmcnt,‘ .
87. United States' Post-certification Reservations. Notwithstanding any other provision
of this Consent Decree, the United States reservés, and this Consent Decree is without prejudice to,
‘. the right to institute proceedings in this action or in a new action, or to issue an administrative
order seeking ton compel Settling Defendants
1. to perform further response actions relating to the Site or
2. to reimburs_é the United States fét additiotlal cdsts of response if, subsequent
~ to Certification of Completion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,

or
) information, previously unknown to EPA, is received, in whole or in
. part’
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and EPA determines that these previously unknown conditions or this information together with

- other relevant ihformation indicate that the Remedial Action is not protective éf humﬁn health or
the environment.

88.  -For purposes of Paragraph 86, the information and the conditidns known to EPA

shall include only that information and those conditions known to EPA as of the date this Consent

Decree is lodged, as set forth in the ROD, and the administrative record supporting the ROD. For
purposes of Paragraph 87, the information and the conditions known to EPA shall include only that
information and those copditions known to EPA as of ’the date of Certification of Completion of
ghe Réfnedial Action and set forth iﬁ the ROD, tifc administrative record supporting the ROD, thé
post-ROD administrative record, or in any information received by EPA pursuant to the
requirements of tﬁis Consent Decrce prior to Ceniﬁéation of Completion of the Remedial Action.

89. General reservations of rights. The United States reserves, and this Consent Decree

is without prejudice to, all rights against Séttling Defendants with respect to all matters not
expressly included within Plaintiff’s covenant not to sue. Notwithstanding any other provision of

this Consent Decree, the United States reserves all rights against Settling Defendants with respect

to:

L. claims based on a failure by Settling Dcfendémts to meet a requirement of
this Consent Decree;

2. liability arising from the past, pres.ent, or future disposal, release, or threat of

release of Waste Materials outside of the Site;
3. liability based upon the Settling Defendants’ ownership or operation of the
Site, or upon the Settling Defendants’ transportation; treatment, storage, or disposal, or the
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arrangement for the transportation, treatment, storage, or disposal of Waste Material at or in

~ connection with the Site, other than as provided in the ROD, the Work, or otherwise ordered by
EPA, after sigﬁature of this Consent Decree by the Settling Defendants ;

4. with the exception of the City, DNR and Simpson, liability for damages for
injury to, destruetion of, or loss of natural res‘ources, and fo: the costs of any natural resource
da'mage assessments‘;

5. criminal liability;

6. liability for violations of federal or state law which occur during or after |
implementation of the Remedial Action; and

7. with the exception of all Funding Defendants except fhe City, liability, prior
to Certification of Completion of Athe Remedial Action, for additioﬁal response z;ctions that EPA
determines are necessary to achieve Performance Standards, but that cannot be required pursuan_t'to
Paragraph 14 (Modification of the SOW or Related Work Plans); and.

| 8. .liat.)ility for costs incurred or to be incurred by the Ageh_cy for Toxic

Substances and Disease Registq related to the Site.

90. | Work Takeover In the event EPA determines that Performing Defendant hes ceased
implementation of any portion of the Work, is sedeusly or repeatedly deficient or late inits
performance of the Work, or is implementing the Work in a manner which may caUse an
endangerment to human health or the envi;onment, EPA may assume the performance of all or an&r
portions of the Work as EPA determines necessary. Performing Defendant may invoke the
procedures set forth in Seetion’XI'Xv (Dispute Resolution), Paregraph 70, to dispute EPA's
determination that takeover of the Work is warranted ﬁeder this Péragraph. Costs incurred by the .
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United States in performing the Work pﬁrsuant to this Péragraph shall be considered Future
Response Costs that Performing Defendant shall pay pursuant to Section XVI (Payments for

Response Costs).
91.  Notwithstanding any other provision of this Consent Decree, the United States
retains all authority and reserves all rights to take any and all response actions authorized by law.

XXIL. COVENANTS BY SETTLING DEFENDANTS

92. Covenant Not to Sue. Subject to the rescrvatipns in Paragraph 93, Settling
Defendants hereby covenant notv to sue and agree not to assert any cléims or causes of action
.agains;t the United States with respect to the Middle Wéterway Préblem Area or ihis Cohsent
Decree, including,- but not limited to:

1. -any direct or indirect claim for reimbursemept from the Hazardous

Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

2. aﬁy claims against the United States, including any departmcnf, agency or
| instrumentality of the United Stafes under CERCLA Sections 107 or 113 related to the Sjte, or

3. any claims arising out of response actions at or in connection with the Site,
includi.ng any claim under the United States Constitution, the Washington‘ State Constitution, the
Tucl:ker-Act, 28 U.S.C. § 1491, the Ecjual Access to Justice Act, 28 U.S.C. § 2412, as amended, or
at common law.

‘ ‘Except as provided }Pa'ragra‘ph 103 (waiver of Claim-Splitting Defenses), fhese éoveﬁants

not to sue shall not apply in the event thét the United Statés '_br'in'gs a cause of .actidn or issues an

order pursuant to the reservations set forth in Paragraphs 86, 87, 89 (2) - (4) or 89 (7) - (8), b_ut

. CONSENT DECREE
FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE

MIDDLE WATERWAY PROBLEM AREA
OF THE COMMENCEMENT BAY NEARSHORE
TIDEFLATS SUPERFUND SITE 72




only to the extent that Settling Defendants’ claims arise from the same response action, response

costs, or damages that the United States is seeking pursﬁant to the applicable reservation.

93.  The Settling Defendants reserve, 'and this Consent Decree i's without prejudice to,
claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the United
States Code, for money damage; for injury or loss of property or personal injury or death caused by
~ the negligent or wrongfulA act or omission of any employee of the United States while acting within

the scope of ‘his ofﬁce or employment under circumstances where the United States, if a private
perls'on, \_ﬁ/ould be liable to ;he claimant in accordance with the law of the place where the act or
omissi‘on‘ occurred. However, é.ny such claim shall not include a claim‘for any damages cauéed, in
‘whole or in part, by the acf or omission of ahy person, including any contrvacvtor, who is not a
fedefal employee as that term is deﬁned in 28 U.S.C. § 2671; nor shall ény such claim include a
claim based on EPA's selection of response actions, or the ovemigﬁt or approval of the Settling
Defendants' plans or activities. The foregoing applies only to claims which are brought pursuant to
any statute other than CERCLA and for which the waiver.of sovereign immunity is found in a
statute other than CERCLA;
94.  Nothing in this Consent Decree shall be deemed to constitute preauthorization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§ 300.700(d). |
| 95.  Effective upon entry of this Consent Decree, and except for claims reserved in
Paragraph 98 of this Consenf Decree, each. Settling Defendant covenants not to. sue and agrees not
to assert: (a) any claims or causes of action against any other Settling Defendant with regard to the
‘Middle Waterway Problem Area pursuant to Sections 107 and 113 of CERCLA, 42 U.S.C. 8§

CONSENT DECREE

FOR REMEDIAL DESIGN AND REMEDIAL ACTION AT THE
MIDDLE WATERWAY PROBLEM AREA

OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE . 73



9607 & 9613, for Matters Addressed in this Consent Decree, or (b) any claims or causes of action
against any other Settling Defendant under any other statutory provision or the common law that
arise frorn or are related to hazardous 'substances, materials, pollutants or contaminants present in
intertidal and subtidal sediment and shoreline to the top of the bank within the Middle Waterway
Problem Area and property owned by such Settling Defendant immediately adjacent to or adjoining
. the Middle Waterway Problem Area, as of the Effective ’Date of this Consent Decree.
 96.  Effective upon entry of the MWAC Consent Decree, and except for claims reserved

in Paragraph 98, each Settling Defendant covenants not to sue and agrees not to assert: (a) any
claims or causes of aotion against Foss Maritime Company, Marine Industries i\Iorthwest, Inc., or.
Pioneer Industries, Inc., with regard to the Middle Waterway Problem Area pursnant to sections
107 and 1>13 of CERCLA, 42 U.S.C. §§ 9607 & 9613, for Matters Addressed in thie Consent
Decree and in the MWAC Consent Decrec; or (b) any other claims or causes of action against Foss
Maritime Company, Marine Industries Northwest, Inc., or Pioneer Industries, Inc. under any other
statutory provision or the common law that arise from or are related to hazardous substances,
_rnaterials, pollutants or contaminants present in the intertidal and subtidal sediment and shoreline
to the top of the bank within the Middle Waterway Problem Area and property owned by such .
Settling'Defendant immediately adjacent to or adjoining the Middle Waterway Problem Area, as of
the Effective Date of this Consent Decree; | |

97.  The waiver of claims contained in section 95.b and 96.b above shail not extend to
those reeponse costs or response actions as to which the United States has reserved and asserted its

rights under this Consent Decree or the MWAC Consent Decree (except for claims for failure to
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comply with the Decrees), or to which Settlin}g Defendants have reserved their rights in Paragraph
| 98 of this Consent Decree. |
98.  The Settling Defendants reserve and this Consent Decree is without prejudice to,
claims against each other, the settling defendants performing remedial design or remedial action
under this Consent Decree, the MWAC Consent Decree or the Thea Foss/W. heeler. Osgood
Consent Decrees or their respective contractors for money or other damages for injury or loss of
property or pereonal injury or death caused by negligent or wrongful act or omiséion of such '
settling defendant or its contractors during the performance of remedial design and remedial action,
| including demages or response cests for contamination or fecontamination or other harm- to
Restoration Sites or areas remedied under this Consent Decree or the MWAC Consent Decree.
XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION
99. ‘Exce'pt as provided Paragraphs 95 through 98, Nething in this Consent Decree shall
be construed to create any ri ghts in, or grant any cause of action to, any person not a Party to this
Coesent Decree. The precediné\sentence »shall:not be construed to waive or nullify any rights that
any person not a signatory to this decree may have under applicable law. Except as provided in
| Pafagraphs 95 through 98, each of the Parties expressly reserves any and all rights (includiﬁg; but
not limited to, any right to contribution), defenses, claims,-elemands, and causes of action which
each Party may have with respect to any matter, transaction, or occurrence relating iﬁ any way to
the Middle Waterway Problem Area against ah‘y person not a Party hereto. - |
100.  The Parties agree, and by entering this Consent Decree this Court finds, that the
Settling Defendants are entitled, as of the Effective Date, to protection from contribution actions or

claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2) for matters addressed in
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 this Consent Decree. For the purpbsés of this Consent Deéree and as used in this paragraph and in
vParagraphs 95 and 96 “Matters Addressed” Shall mean all response actions taken or to be taken
and all response costs incurre‘d:,or to be incurrgd by the United States or any other person With
respect to the Middle Waterway Problem Area. Matters A;idressed shall not include those
response costs Or response actions as to which the United States has reserved its rights under this
Consent Decree or the MWAC Consent Decree (except for claims for failure to comply with either
Consent Decree), in the event that the United Statés asserts rights against Settling Defendants of
this Consent Decree or settling defendants under the MWAC Consent Decree coming wi;hin the
scope of -su'ch reservations, or as to whi'ch.Séttling Defendants have reserved their righlts in
Paragraph 98 of this Consent Decree.

101. -The Settling Defendants agree tﬁat with réspéct to any suit or claim for contributioﬁ
brought by them for matters related to this Consent Decree they will notify the United States in
writing no later than 60 days prior to fhe initiation of such suit or claim.

102. The Settling Defendants also agree that with réspect to any suit or claim for -
contribution brought agaihst them for matters related to this Consent Decfec they will notify in
writing the United States within 10 days of service of the complaint on them. In addition, Settling
Defendants shall notify the United States within 10 days of sewic¢ or -receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from a court setting a case for trial.

103. In any subsequent administrative or judicial pfoceeding initiated by the United

~States for injunctive relief, recovery of response costs, or other appropriate relief relating to the
Site, Settling Defendants shall not assert, and may not maintain, any defense or claim based upon :

the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
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defenses based upon any contention that the claims raised by the United States in the subsequent
proceeding were or éhould have been brought in the instant case; provided, however, that nothiﬁg 7
in this Paragraph affects thé enforceability of the covenants not to sue set forth in Section XXT-
 (Covenants Not to Sue by Plaintiff).
XXIV. ACCESS TO INFORMATION

104. Settling Defendants shall provide to EPA, upon request, copies of all documents
and iﬁformation Within their possession or control or that of their contractors or agents relating to
aétivities at the Site or to the implemehtation of this Consent Decree, including, but not limited to,
sampling, analysis,.chain of custody records, ma;nifests, trucking logs, receipts, reports, sample
traffic routing, correspondence, or other documents or information related to the Work. Settling
Defendants shall also mak¢ available to EPA , for purposes of investigation, information gathering,
or festimony, their employees, agents, or representatives with knowledge of relevant facts
concerning the perforrhance of the Work. |

105. ° Business Confidential and‘ Privileged Documents.

1. Settling Defcndants may assert Business confidentiality claims éovering part
or all of the documents or information subm_itted .to.Plaintiff un_def this Consent Decree to the
éxfent permitted By and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7),
. and 40 C.F.R. § 2.203(b). Documents or information de_termined to be confidential by EPA will be
afforded the protection specified in 40 C.ER. Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they are submitted to EPA , or if EPA has notiﬁed

Settling Defendants that the documents or information are not confidential under the standards of
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Section 104(e)(7\) of CERCLA, the public may be given access to such documents or informatibn
without further notice to Settling Defendants:
2. The Settling Defendants may assert that certain documents, records and
other information zire privileged under the attorney-client privilege or any other privilége
| recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
dc‘)cuments, they shall p?ovide the Plaintiff wiih the following: ,(13 the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and title
-of the author of the document, record, or information; (4) the name and titl¢ of each addressee and
recipient; (5) a description of the contents of the document, record, or information: and (6) the
privilege asserted by Set;ling Defendants. However, no documents, reports or diher information
created or ge'ne'rated pursuant to the requirements of the Conseht Deéree shall be withheld on the
grounds that they are privileged. |
106. No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, ﬁonitoﬁng, hydrogeologic, scientific, chemical, or
engineering data, or any other dc-icilmcnts_ or infofmétion evidencing conditions at or ar¢und the
Site.
' XXV. RETENTION OF RECORDS
107. ‘,Until‘ 10 years after the Performing Defendant’s receipt of EPA's notification
“pursuant to Paragraph 53.2 of Section XIV (Certiﬁcationv of Completionl of the Work), Performing
Deféndant shall preserve and rétain all non-identical copies of records and documents (iﬁcluding
records or documents in electropié form) now in its possession or control or which corne into its

possession or control that relate in any manner to its liability under CERCLA with respect to the
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Site, provided, however, that Performing Defendant must retain, in addition, all documents and

.. records that relate to the liability of any other person under CERCLA with respect to the Site. The
Performing Defendant must also fetain, and instruct its contractors and agents to preserve, for the
.same period of time specified above all non-ident;cal copies of the last draft or ﬁﬁal version of any
documents or records (including documents or recordé in electronic form) now in its possession or
controi or which come into its possession or control that relate in any manner to the performance of |
the Work, provided, however, thét the Performing Defendant (and its contractors and agents) must
retéjn, in addition, copies of all data generated duﬁng the performance of the Work and not
contained in the aforemenfiéne;i documents rcquired to be retained. Each of the above record
retention requirements shall apply regardless of any corporate retention policy to the contrary.

108. Atthe conclusioﬁ of this document r@tention period, Performing Defendant shall
ﬁétify the United States at,lgast 90 days prior to ;he destruction of any such records or documents, -
and, upon request by the United States, Performing Defendant shall deliver any such records or
documents to EPA.. The Performing Defendant may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal laW. If the Performing Delfendant asserts sucﬁ a privilege, they shall provide
fhc Plaintiffs with the following: (1) the title of the document, record, or information; (2) the date
of the document, record, or information; (3) tﬁe name and title of the author of the document, |
réco_rd, or information; (4) the name and title of each addressee éﬁd recipient; (5) a description'of
the subject of the docufnent; reélord, or information,; énd (6) the pn'vilegé assérted by Performing
Defendants. However, no documents, reports or other information created or generated pursuant to

the requirements of the Consent Decree shall be withheld on the grounds that they are privileged.
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XXVI. NOTICES AND SUBMISSIONS

109. Whenever, under the terms of -this Consent Decree, written notice is required to be

_given or a report or other document is required to be sent by one Party to another, it shall be

directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions.shall

be considered effective upon receipt, unless otherwise provided. Written notice as specified herein

-~ shall constitute complete satisfaction of any written notice requirement of the Consent Decree with

respect to the United States, EPA and the Performing Defendants, respectively.

As to the United States: c Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '
P.O.Box 7611
Washington, D.C. 20044-7611
Re: DJ #90-11-2-729/1

and

Director, Office of Environmental Cleanup
United States Environmental Protection Agency
Region 10 -
ECL-113

1200 Sixth Avenue

Seattle, Washington
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As to EPA: | Nancy Harney
EPA Project Coordinator

United States Environmental Protectlon Agency
Region 10
ECL-113
1200 Sixth Avenue
" Seattle, WA 98107

As to the Regjonal Fina_ncial Management Officer:

Regional Financial Management Officer
United States Env1ronmental Protection Agcncy
Region 10 :
OMP-146 o
- 1200 Sixth Avenue
~ Seattle, WA 98107

-As to the State; o _ Russ McMillan

Project Coordinator
Washington Department of Ecology
Southwest Regional Office

- P.O. Box 47600 ‘
Olympia, WA 98504-7600

As to the Performing Defendants: Tim M. Goodman, P.E.
Settling Defendants' Project Coordinator
Washmgton State DNR

Aquatic Resources Division
1111 Washington Street S.E.
P.O. Box 47027

Olympia, WA 98504-7027

XXVII. EFFECTIVE DATE

110. The effective date of this Consent Decree shall be the date upon which this Consent
Decree is entered by the Court, except as otherwise provided herein.

- XXVIII. RETENTION OF JURISDICTION

111.  This Court retains jurisdiction over both the shbject matter of this Consent Decree
and the Settling Defendants for the duration of the performance of the terms and provisions of this
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Conseﬁt Decree for the purpose of enabling any of the Parties to apply to the Court at any time for
_ such further order, diregtion, and relief as may be nebeséary or appropriate for the construction or
| modification of this Consent Decree; or to effectuate o-r enforcé compliaﬁce with its terms, or to
resolve disputes in accordance with Sectioh XIX (Dispute Resolution) hereof.
XXIX. APPENDICES

112. The following appendices are attached to and incorporated into this Consent .
Decree:

“Appendix A” is the 2003 ESD |

“Appendix B” is the SOW. |

“Appendix C” is the description and/or map of the Middle Waterway Problem Area and the

Site.

XXX. COMMUNITY RELATIONS
113. Performing Deféndant shall propose to EPA its participation in the community
relations plan to be dev;loped by EPA. EPA will deten_nine the appropriate role for the |
Performing Defendant under the Plan. Performihg Defendant shall also cooperate with EPA in
providing infomiétion regarding the Work to the public. As réquested by EPA, Performing
Defendant shall participate in the preparation of such information for dissemination to the public
and in public meetings which may be held or sponsored by EPA to explain aétivities at or relating

to the Site.
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‘ XXXI. MODIFICATION

114.  Schedules specified in this Consent Decree for completion of the Work may be

modified by agreement of EPA and the Performing Defendant. All such modifications shall be

made in writing.
115. Except as provided iﬁ Paragraph 14 (“Modification of the SOW or felat_ed Work
Plans™), no fnaterial modifications shall be made to the SOW without written notification to and
written approval of the Unitg:d Stateé, Performir_\g Defendant, and the Court, if such modifications
fundamentally alter the basic features of the selected rémedy within the meaning of 40 C.F.R.
300.435(c)(2)(B)(ii). -Prior to p;oviding its approval to any modiﬁcation, the United States will
provide the State with a reasonable opportunity to review and comment on the proposed
modification. Modifications to the SOW that do not mateﬂally alter that document, or material
’ .- modifications to the SOW that do not fundamentally alter the basic features of the selected remed)./»
- within the meaning of 40 C.F.R.300.435(c)(2)(ﬁ)(ii); may.be made by v;/ritten agreement between
EPA and the Performing Defendant. EPA and a Funding Defendant may modify an obligation in
Paragraph 9 and Section IX (Accesé and Ins'titutionéll Controls) of such Funding Defendant by |
' wn'tten‘agreemcn't, provided the modiﬁcation does not materially alter the obligation and
fundamentally alter the selected remedy within the meaning of 40 C.F.R. 435(c)(2)(B)(i1).

116. Nothing in this Decree shall be deemed to alter the Court's pdwer to enforce,

supervise or approve modifications to this Consent Decree.
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XXXII. LODGING AND OPPO#TUNITY FOR PUBLIC COMMENT

117. This Consent Decree shall be lodged with the Court for a period of not less than 30
days for public notice a_nd comment in éccordanbe with Section 122(d)(2) of CERCLA, 42 US.C. .
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the’ right to Withdraw or withhold
its consent if the comments regarding the Cc_msen‘t Decree disclose facts or qonsiderations which
indicate that thé Consent Decree is inappropriate, improper, or inadequate. Settling Defendants
consent to the entry of this Consent Decree wif_hbut-furthcr notice.

118. if for a;y reason the Court sh01£ld decline to approve this Consent Decree in the |
form presénted, this agreement is voidable at ihc sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

XXXIII. SIGNATORIES/SERVICE

119. Each undersigned representative of a Settling Defendénf to this Consent Decree and
the Assistant Attoméy General for thé Environment and Natural Resources Division of the
Department of J usﬁce certifies that he or she is fully authorized to enter into the terms and
conditions of this Conscnt Decree and to execute and legally bind such Party to this document.

120.  Each Settling Defendant hereby .'agrccs not to oppose entry of this Consent Decree
or the MWAC Consent Decree b-y this Court ér' to challenge any provvis.ion of this Consent Decree
or the MWAC Consent Decree unless the United States has notiﬁéd the Settling befendants in
writing that it no longer supports entry of the Consent Decree-or the MWAC Consént Decree.

121.  Each Settling Defendant shall identify, on the a.ttached signature page, thc nﬁme,

“address and teléph()ne number of an agent who is authorized to accept sérvice of process by mail
| on behalf of that Party with respect to all matters arising uﬁder or relating to this Consent Decrec. |
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Settling Defendants hereby agree to acéept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and ény applicable local

rules of this Court, including, but not limited to, service of a summons.

XXXIV. FINAL JUDGMENT

122. This Consgnt_Decrec and its_, appendices constitute the final, complete, and
exclusive agreement and understanding émong the Partiés with reépect to the settlement embodied
in the Consent Decree, and, with fega;d to the rights and obligations amoﬁg and between tﬁe :
.‘ Settling Defendants and the éettling defendants under tht;, MWAC Consent Decree only, the
MWAC Consent Decree. The Panies écknovs)ledgc thét there are no representations, ag_reéments or -
‘underétandings rélating to the settlement other than those expressly.contained in this Consent
Decree, and as noted, the MWAC Conéent Decree.

123. Upon approval and entry of this Consent Decree by tﬁe Court, this Consent Decree
shall constitute a final juagment between and among the United States aﬁd the Sgttli'ng Defendants.

The Court finds that there is no just reason for delay and therefore enters this judgment as a final

judgment under Fed. R. Civ. P. 54 and 58.

. SO ORDERED THIS ,%[DAY o%, 2000 | o

L)

e 7
ited States District Judge
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FOR THE UNITED STATES OF AMERICA

(.6.03 . -~ W

Date Thomas L. Sansonetti
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

@ Jlz o @ C/\

Date o Paul Gormley
Environmental Enforcement Sectlon
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
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W\ 2003
Date

i

CONSENT DECREE

LJohnfani\
Regional Adtinistrator, Region 10
U.S. Environmental Protection Agency

1200 Sixth Avenue
Seattle WA 98101

,/M

Ted YackpC

Assistarft Regional Counsel

U.S. Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, WA 98101
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FOR COOK’S MARINE SPECIALTIES AND STUART COOK

. - /- yd
Hen. 2/, 223 Signatmw
Date Name (print): S’Z'ZQ&, T £, ( ook
S : Title: _'&,sglm/)", - \
Address: __ £020 A [loRKRE
- ZacorsR LA FREL T

Agent Authorized to Accept Service on Behalf of Above-signed Party:

" Name (print): S 7wzzr £ Cooe.
Title: ___Amiscet2ia7 |
Address: ___co920o «/0 &(KQ&P_ '

- 7Bcosg LA PEBIIT

/ﬂs*?) 752 -2x%992
Ph. Number
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* FOR SIMPSON TACOMA LAND COMPANY

é)i 2 ,Z ;i % | Signature;: R )DTW\.

Date ™ ‘ | _ ' - Name (print): Faymond {.Tenmison

Title: Pres Al

Address:1301 Fifth Avenue, Suite 2800
Seattle, WA 98101-2613

- FOR SIMPSON TACOMA KRAFT COMPANY, LLC

D%{Z‘ﬁ[‘g | : Signature; _ RPTW—

Name (print): ﬁaquqa/ P. Tenmsor
Title: Pee 1 Lopd™ -

Address: 801 Portland Avenue, P.O. Box 2133
Tacoma, WA 98241

Agent Authorized to Accept Service on Behalf of Above-signed Party: |

Name : Kenneth S. Weinér or
Matthew D. Wells

Title:  Attorneys

Address: Preston Gates & Ellis, LLP
925 Fourth Avenue, Suite 2900
Seattle, WA 98104-1158

Ph. Number: (206) 623-7580
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FOR CITY OF TACOMA

#-23%0%

Date '

Signature:“@ :

Name: Ray I?(Corpuz, Jr. W -

Title: City Manager

Address: 747 Market Street
Tacoma, WA 98402-3767

Agent A_uthon’zed to Accept Service on Behalf of Above-signed Party: '

CONSENT DECREE

- Ph. Number:

Namc:. Robin J enkinson
Title: City Attorney
Address: City Attorney

Office of the City Attorney = .- |

747 Market Street
Tacoma, WA 98402-3767
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13
14
15
16
'17
18
19

20

21

22

- 23

24

25

THE UNDERSIGNED PARTIES enter into this Consent Decree in the mater of United

States of America v. Cook’s Marine Specialties, relating to the Middle

Waterway within the Commencement Bay Nearshore Tideflats Superfund Site in

the city of Tacoma, Pierce County, Washington:

FOR CITY OF TACOMA DEPARTMENT OF

| | mTIIG’;ES
Date: /42@-‘/ Y 2003 ,/”m

MARK CRISSON »
Director of Utilities 3628 South 35" Street
P.O. Box 11007

Tacoma, WA 98411

(253) 502-8200

—

: Approved As ji/fgym & Legally:

“”Senior Asst.ICity Attorney

Agent Authorized to Accept Service on Behalf of Above-Signed Party:.

G.S. Karavitis

Sr. Assistant City Attorney
Office of the City Attorney
TPU Legal Section

3628 South 35th Street

P.O. Box 11007

Tacoma, WA 98411

(253) 502-8311

CONSENT DECREE
FOR REVEDIAL DESIGN AND REMEDIAL ACTION AT THE MIDDLE
WATERWAY PROBLEM AREA OF THE COMMENCEMENT BAY NEARSHORE

TIDEFLATS SUPERFUND SITE
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I  INTRODUCTION
A.  Purpose -
EPA’s September 30, 1989 Record of Decision (ROD) for.the Coﬁnhencement Bay

" Nearshore /Tideflats (CB/NT) Superfund site selected a remedy involving a combination of five

key elements: site use restrictions (now commonly referred to as institutional controls), source
control, natural recovery, sediment remedial action (i.e., confmement and habitat restoration),
and monitoring, to address contaminated sediments in the waterways of the CB/NT site. In July
1997, EPA issued an’ Explanauon of Significant Differences (ESD) which modified the PCB -
cleanup level. .In August 2000, EPA issued an ESD which described the cleanup .plans for three
of the waterways in Commencement Bay-Thea Foss, Wheeler-Osgood and Hylebos— and
identified the disposal sites selected to contain dredged contaminated sediments from all the - -
waterways. In February, 2002, EPA issued an ESD to describe the specific cleanup plans for

- the Middle Waterway problem area and identify the manner in which the remedial methods
outlined in the ROD would be applied in Middle Waterway. The purpose of this ESD is to
identify an enhanced remedy that has been selected for Area C in Middle Waterway. -

'B. Lead and Support Agencies
U.S. Environmental Protection Agency (‘EPA). —Lead Agency for Sediment Remediation

Washmgton State Department of Ecology (Ecology) Lead Agency for Source Control Support
Agency for Sediment Remediation _

Puyallup Tribe of Indians - Support Agency for Sediment Remedlatlon
C. Statutory Authonty

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), Section
" 117(c) and National Oil and Hazardous Substances Pollution Contingency Plan (NCP), Section
.300.435(c)(2)(1). _

APPENDTX A




1L BACKGR‘OUNf)
A. Slte Name, Locatlon and Hlstory

The CB/NT Superﬁmd site is located m Tacoma Washmgton at the southern’ end of the main
basin of Puget Sound. The site includes 10-12 square miles of shallow water, shoreline, and
adjacent land, most of which is lighly developed and industrialized. The upland boundaries of
the site are defined according to the contours of localized drainage basins that flow into the
marine waters. The marine boundary of the site is limited to the shoreline, intertidal areas,
bottom sediments, and water of depths less than 60 feet below mean lower low water level
(MLLW). The nearshore portion of the site is defined as the area alorig the Ruston shoreline
from the Mouth of Thea Foss Waterway to Pt. Defiance. The tideflats portion of the site includes
the Hylebos, Blair, Sitcum; Milwaukee, St. Paul, Middle, Wheeler-Osgood, and Thea Foss
waterways; the Puyallup River upstream to the Interstate-5 bridge; and the adjacent land areas. .
Middle Waterway is located between Thea Foss Waterway and the Puyallup River.

EPA placed the CB/NT site on the Natlonal Priorities L1st (NPL) of sites reqmrmg mvestlgatlon
and cleanup under EPA’s Superfund Program on September 8, 1983. A remedial - '
investigation/feasibility study (RI/FS) was completed by Ecology in 1988 EPA made the ﬁnal

‘RI/FS and Proposed Plan available for public comment in February 1989. The RUFS evaluated

- contaminants detected in sediments at theé CB/NT Superfund site to identify problem chemicals

that pose a risk to human health and the environment. The RI/FS concluded that sediments in the

* nearshore/tideflats area were contaminated with a large number of hazardous substances at

- concentrations greatly exceeding those found in Puget Sound reference areas and which exceed
sediment quality objectives (SQOs) defined for the site. Contammated sediments in Middle
Waterway have been found to contain levels of mercury, copper and PAHs that are conmdered
harmful to humans and wildlife.

"II. DESCRIPTION OF AND BASIS FOR THE SIGNIFICANT DIFFERENCES
’A. Introduction |

The CB/NT ROD sets forth a general cleanup approach for the waterways that comprise the
CB/NT site and identifies, based on RI/FS sampling data, problem areas requiring response
action. The August 2000 ESD identified disposal sites (two nearshore confined disposal sites
and upland disposal) which would be most appropriate to safely contain dredged sediments. The
February 2002 ESD for Middle Waterway better defined the area and volume of sediment
exceeding the SQOs, and identified specific areas to be dredged or capped, as well as areas where
natural recovery or enhanced natural recovery would be appropriate. The 2002 ESD also
identified the disposal site for the contaminated sediments and refined the cost of the remedial
action. None of these significant differences fundamentally altered the remedy selected in the

ROD.



The February 2002 ESD for the Middle Waterway problem area 1dent1ﬁed cleanup actlons to
address contamination throughout the entire waterway. The selected remedies for Areas'A. and B
included a combination of dredging and backfilling with cléan material, thick capping, surficial
capping with habitat mix, enhanced natural recovery, natural recovery and no action. In Area C, .
located at the head of the waterway (see Figure 1), the selected remedy consisted of leaving
contaminated subsurface sediments undisturbed in Sediment Management Unit (SMU) 51a with
enhanced natural recovery to address the surface sediment contamination in both SMUs 51a and
51b (Area C) , and long-term monitoring. No action is required for SMU 52a and 52b -

During the public comment penod for the draft ESD for Mlddle Waterway, EPA received
numerous comments that did not support leaving the subsurface contamination in place in SMU
51a. Comments réceived from both the Washington Department of Ecology (Ecolo gy) and the

- Washington Department of Natural Resources (DNR), indicated the state was not in agreement
with the proposed remedy for SMU 51a. The State disagreed with EPA’s analysis of the data
and asked for more cleanup than EPA deemed necessary to protect human health and the
environment. :

EPA took these concerns into consideration before issuing the final ESD and responded to
comments in a Responsiveness Summary, however, EPA’s preferred remedy for SMUS51a was
not revised in the fmal ESD. - After the final ESD was issued, EPA and the state continued to
have discussions about the EPA-selected remedy for SMU51a. Ecology, in conjunction with

' DNR (one of the Potentially Responsible Parties [PRPs] in Middle Waterway), has now proposed
to do additional removal work in SMU 51a that would be funded by the state. In accordance with
*_ Section 40 CFR 300.515(f) of the National Contingency Plan (NCP), while EPA finds that the
proposed enhancement of the selected remedy is not necessary to the EPA-selected remedial
action, EPA also finds that the enhanced action does not conflict nor is it inconsistent with the
EPA-selected remedy. Therefore, EPA has agreed to incorporate the addmonal cleanup as an
enhancement to the selected remedy as allowed by the NCP. .

This enhancement to the selected remedy is not based on new mformation or a change in EPA’s
original interpretation of the data. It reflects the desire on the part of the state and other
stakeholders for a more permanent remedy and the state’s willingness to fund the entire
additional cost associated with the removal of contaminated subsurface sediments in SMU 51a.
The Administrative Record documenting the enhanced remedy for SMU.51a will consist of this
ESD, and also incorporates by reference the Administraive Record for the February 2002 ESD.

B. Description of Significant Differences.

The February 2002 ESD specified enhanced natural recovery and long-term monitoring for Area
C of the Middle Waterway. The enhanced remedy for Area C consists of excavation of
contaminated ‘sediments and backfilling within SMU 51a with upland disposal, rather than
leaving the contaminated subsurface sediments in place. Upland disposal of excavated material -
will be at the Roosevelt Regional Landfill, consistent with the August 2000 ESD. This ESD



assumes that the volume of sedlments excavated for dlsposal will not exceed cub1c yards If

" contamination is found at depth that exceeds this volune, it will remain in place, capped with.

clean material and. sub]ect to long-term monitoring. Enhanced natu;ral recovery with long-term
oNitoring remains the selected remedy for SMU 51b. All work will be performed by DNR, in
accordance to the Consent Decree and Statement of Work that has been negotiated for this site. -

* In the February 2002 ESD, EPA estimated the costs of enhanced natural recovery and long-term
monitoring for Area C to be approximately $400,000. The cost of the enhanced remedy will be
.$1.6 million, approximately $1.2_ million more than the February 2002 ESD. -

| .Changes m expected outcomes mclude more time to implement the remedial action
(approximately one year longer than the 2002 ESD- selected remedy) and the likely need for less
momtormg of the subsurface sediments. ’

Iv. PERFORMANCE CRITERIA FOR THE REMEDIAL ACTIONS

For all the waterways in Commencement Bay, the August 2000 ESD expands on and clarifies
 the general cleanup approach set forth in the CB/NT ROD; it added the Endangered Species Act
" (BSA) as an applicable, or relevant and appropriate, requirement (ARAR) for remedial actions.
- under the ROD; it selects two in-water disposal sites and upland disposal as acceptable d1sposal
“options; and, it provides performance criteria to be applied to the design and implementation of
the selected remedial actions and mitigation projects. Those performance criteria apply to all
capping, dredging, confined disposal, natural recovery, and enhanced natural recovery activities,
and address subsurface contamination and mitigation. The additional requirements and R
" clarifications supplied in the August 2000 ESD are not repeated here but are applicable to the -
Middle Waterway. There are no new ARARS associated with the enhanced remedy in SMU 51a.

V. SUPPORT AGENCY COMMENTS

Both the Washington Department of Ecology and the Puyallup Tribe did not support the selected
- remedy for Area C in the February 2002 ESD. The enhanced remedy now reflects both the

Agency’s and the Tribe’s preferred remedial action. Ecology is working closely w1th DNR to
design and implement the enhanced remedy.’ o

VI AFFIRMATION OF THE STATUTORY DETERMINATION'

Since the enhanced remedy goes beyond the 2002 ESD remedy, this selected remedy is
protective of human health and the environment, complies with Federal, State and Tribal
requirements that are applicable, or relevant and appropriate to this remedial action as identified
in the ROD and subsequent ESDs, and is cost-effective. This remedy utilizes permanent
solutions and alternative treatment technologies to the maximum extent practicable for this site.
However, because treatment was not found to be practicable, this remedy does not satisfy the
statutory preference for treatment as a principle element. Because the remedy for portions of




Mlddle Waterway will result in: hazardeus substances remammg onsite above health-based
Jevels, areview ‘will be conducted. w1thm five years after commencement of the remedlal action
to ensure that the remedy continues to prov1de adequate protection of human health and the
enviropment. :

. VIL PUBLIC PARTICIPATION ACTIVITIES

This ESD wi]l go out for public review at the same time that the Consent Decree for Middle
Waterway is- lodged with the court and undergoes pubhc review and comment. :

' (2 A o '3/,20% 3
Michael F. Gearheard Dire@or Date . |
- Office of Environmental Cleanup S
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Mlddle Waterway, Area C SOW.

I  PURPOSE

The purpose of this Statement of Work (SOW) is to set forth requlrements for implementation of v

the remedial action at the Middle Waterway, Area C problem area. This SOW addresses

Sediment Management Units (SMU) 51a and 51b (hereinafter collectxvely referred to as the . -
“Area C”). This SOW is consistent with the Record of Decision (ROD), signed by the Regional -
Administrator of the United States Environmental Protection. Agency (EPA), Region 10 on '

: September 30, 1989, for the Commencemeént Bay: Nearshore/I‘ ideflats (CB/NT) Superfund Site .
. (CB/NT Site), and the Explanation of Slgmﬁcant Differences (ESD) dated July 28, 1997, August

3, 2000 and the 2002 ESD. The 2002 ESD specifies the cleanup plan for the Middle Waterway.
The 1997 ESD modified the sediment cleanup standard for polychlorinated biphenyls (PCBs).

For purposes of this SOW, reference to the CB/NT ROD will include the modifications set forth
in these three ESDs. : . :

In conducting work speeiﬁed in this SOW the Respondents.shall follow:: the 1989 ROD as

- modified by the 1997, 2000 and 2002 ESDs, approved pre-remedial design deliverables;
-approved remedial design documents; this SOW; the approved Remedial Action Work Plan;
'EPA’s Superfund Remedial Design and Remedial Action Guidance and any additional guidance
provided by EPA in subnnttlng deliverables for implementing the remedial action at Middle

Waterway Area C problem area of the CB/NT Site. Implementauon of this SOW shall result in
achieving the CB/NT Site cleanup objectives including the Sediment Quality Objectives in the
Middle Waterway and ARARs including the State Model Toxics Cleanup Act (MTCA) and
Sediment Management Standards (SMS).

Disposal sites for contarmnated sediments were identified in th_e 2000 ESD, which prouide the

Respondents with suitable locations for sediment waste disposal. This SOW, however, assumes
that upland disposal at the Roosevelt Regional Landfill in eastern Washington will be utilized in

- the implementation of this SOW. If Respondents choose to use a disposal site other than the

upland regional landfill assumed by this SOW, Respondents would 1dent1fy their intended
dlsposal site in the RD documents _

II.  DESCRIPTION OF REMED_IAL ACTION
A. Key Elements of CB/NT ROD

The CB/NT ROD selected a remedy comprised of five (5) key elements: site use restrictions -
(now commonly referred to as institutional controls), source control, natural recovery and
enhanced natural recovery, sediment remedial action (i.e., confinement and habitat restoration),
and monitoring, to address contaminated sediments in the waterways of the CB/NT Site.
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Three (3) of the five (5) primary elements of the CB/NT RQD will be implemented under this

- SOW: sediment remedial action (including dredging/excavation, upland disposal, and any

necessary habitat restoration/enhancement), enhanced natural recovery, and monitoring. Source
control of hazardous substances to the Middle Waterway problem areas is not an element of this
SOW. The Washington- State Department of Ecology (Ecology) has been des1gnated as the lead

© agency for source control at the CB/NT Site. _Ecology issued its Mllestone 5 report, the final

adrmmstratlve milestorie documentmg completxon of source control activities for Mlddle :
Waterway, on December 8, 2000

B Cleanup Objectnves

. The cleanup Ob_]CCthCS for the remedial action, as described in Section 10 of the 1989 ROD,
state, “the selected remedy is to achieve acceptable sediment quality in a reasonable time frame”

(CB/NT ROD, p. 97). Habitat functmn and enhancement of fisheries resources are also pro;ect
cleanup objectives. : : : ,

1. Acceptable Sediment Qu.ali.ty in a Reasonable Time Frame

* “Acceptable sediment quality” is defined as “the absence of acute or chronic adverse effects on

biological resources or significant human health risk” (CB/NT. ROD, p.62). The 1989 ROD
designated biological test requirements and associated sediment chemical concentrations referred-
to as sediment quality objectives (SQOs) to attain cleanup objectlves for the CB/NT Site. The
PCB SQO was. subsequently updated in-a 1997 ESD.

SQOs are performance standards for the CB/NT Site. Sediment quality. ob]ectwes for 1nd1v1dua1
chemicals specified in the ROD, as amended in the 1997 ESD, are provided in Table 1 to this

' 'SOW. Respondents may elect to evaluate sediments using the State’s SMS, including biclogical

toxicity tests, for all chemicals except PCBs to further assess biological effects predicted by the -
SQO:s. Tox1c1ty testing may also be used to assess the suitability of sediments for open-water -
disposal when chemical data predict that biological effects might be present. Relevant chemical
criteria are prov1ded in Table 1 and biological test criteria are provided in Table 2 of this SOW.

- A “reasonable time frame” incorporates the ROD’s selection of natural recovery and enhanced
- natural recovery for sediments in the CB/NT Site that are minimally contaminated and are

predicted to naturally recover within .10 years from implementation of the remedial action in any

~ given problem area. The Pre-Remedial Design Evaluation Report identified potential natural

recovery areas within Area C of the Middle Waterway Problem Area. Performance mionitoring
of the enhanced natural recovery area is a requirement of this SOW and is discussed in more
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detail in_Section TI.C below

Except for enhanced natural recovery areas, the time frame for achrevmg SQOs shall be the end

of construction of individual elements of the remedial action, as detailed in the Construction

~ Quality Assurance Plan (CQAP) and OMMP, as appropriate, to be approved by EPA under this
SOW. Determining whether SQOs have been achieved will be verified through a comparison

with SQOs, and with a statistical comparison of performance monitoring data with SQOs,

surrounding surface chemrstry and Sediment Remedlal Action Levels (SRALs). The sedimént

quahty momtonng and decision framework will be detalled in the OMMP. -

2. Habltat Functlon and Enhancement of Flsherxes Resources o

Habxtat functxon and enhancement of ﬁsherles resources have also been incorporated as part of
the overall project cleanup objectives. For example, the physical characteristics and placement
of material used for backfilling excavated areas or for enhanced natural recovery in the marine
environment will be required to provide a suitable substrate and habitat for aquatic organisms
that may utilize that environment. The €xact scope and focus of these activities will be '
determined on a project-specific basis during remedial design. Consideration of habitat function
‘and enhancement of fisheries resources is required under this SOW to meet cleanup objectives
and comply with ARARS, including the Clean Water Act, Endangered Specres Act; and the
‘Puyallup Tribe of Indians’ Settlernent Act of 1989. ' _ .

.C. Area C Mlddle Waterway Problem Area

The 1989 ROD and 2002 ESD s'pecrﬁed enhanced natural recovery for Area C of the Middle .
Waterway. This SOW assumes a more extensive remedy that relies on excavation and upland
disposal as the primary component of sediment cleanup remedy, combined with enhanced natural
. recovery for the Middle Waterway, Area C cleanup. Dredgmg/Excavatron with upland disposal - -
will occur in Sediment Management Unit 51a and enhanced natural recovery with long-term
monitoring will occur in SMU 51b. The upland disposal of dredged/excavated material will be at
the Roosevelt Regional Landfill in eastern Washington. The cleanup areas shown in Figure 1 and
described in more detail in subsequent sections of this SOW, represent the cleanup plan of the
2002 ESD, which is SubjCCt to remedial design as approved by EPA and remedial action under
EPA oversrght under this SOW. - : .

1.  Sediment Management Unit 51a

‘Removal of contaminated sediments is proposed for SMU 5la. Previous investigations and -
preliminary evaluations of remedial options for the Middle Waterway Area C Problem Area are

Page 5 of 26.



03/18/03 N
Mlddle Waterway, Area C SOW

contained in the Final Data Evaluation Report for Middle Waterway Problem Area dated April |

9, 2001; and Final Recommended Remediation Plan, Area C for Middle Waterway Problem

Area, dated April 9, 2001. Consistent with these reports and the 2002 ESD, the proposed '

sediment remedy for SMU 51a will be at least as protective as EPA’s approved option of - ,

~ isolation of subsurface contamination with enhanced natural recovery for surface sediments. The
a removal optlon was one ‘of three pnmary remed1a1 optlons prevrously consxdered for this : area.

The prehrmnary estrmate of sedlment volume to be removed was 9,300 cys in the Remedlal

- Options Report. However, a total of 2,500 cys is used herein, based on ten cores collected in late -

2002 to further refine the excavation volume required for full removal of contaminated sediment
in the area of 51a. At the time of this writing, additional archived samples from the ten cores are
being submitted for analytical testing to further refine the volume estimate. The final volume -
should be within 25% of the estimated 2,500 cys. Final excavation area and depths, volumes,
removal plans and construction design shall be detailed in the design document submittals.

2. Sedlment Management Umt 51b

Enhanced natural recovery was identified in the 2002 ESD as the remedy for SMU 51b since
sediments are marginally contaminated and with placement of a thin, overlymg layer of clean -
material, sediments are expected to recover to SQOs within the ten (10) year time frame specified
in the ROD. At the CB/NT Site, EPA considers marginally contaminated sediments as those
with chemical concentrations less than the second lowest Apparent Effects Threshold (AET)

~ value or biological test results that do not exceed the minimum cleanup level (MCUL) values
under Washington State Sediment Management Standards (SMS). Numeric AET chermcal
concentration values are those specified in the 1989 ROD, while blologlcal MCUL criteria are
those specified in SMS regulations. : : :

Respondents will monitor designated natural recovery areas, if any, to verify compliance with
performance monitoring criteria summarized in Table 1 (including optional biological
monitoring; see Table 2). Performance monitoring will be performed to verify comphance with
criteria summarized in Table 1 (including optional biological monitoring; see Table 2). If
monitoring data indicate that natural recovery will not or does not occur within the next 10 years,
‘the need for enhanced natural recovery and/or active sediment remediation will be reassessed by
the Respondents and EPA, consistent with the ROD and ESDs. The scope of long-term
monitoring and appropriate response actions will be established in the OMMP.

D. Coordination with Middle Waterway Action Committee
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Middle Waterway Areas A & B are bemg remedrated by the Mrddle Waterway Actron
Committee (MWAC) under a separate Agreed Order on Consent with EPA. Respondents will
coordinate with MWAC as appropnate regarding the timing of actions and logrstrcal
considerations: : :

oL PERFORMANCE STANDARISS'

The Respondents shall adhere to the followmg performance standards for the desrgn and
- implementation of the Middle Waterway Problem Area C remedial action. These performance
standards, as stated in the 2002 ESD, or elsewhere, are consistent with the cleanup objectives- and
are necessary to ensure that the remedy is protective of human health and the environment, and
complies with Applicable or Relevant and Appropriate Requrrements (ARARsS): Performance
standards shall include cleanup standards, standards of control, quality.criteria, and other ,
substantive requirements, criteria, or limitations 1nclud1ng all ARARs set forth in the 1989 ROD,
1997, 2000 and 2002 ESDs, this SOW, and/or CD, and approved deliverables under this SOW.
Respondents shall address these perforrnance standards in remedial design and shall identify
additional performance standards and methods necessary to successfully implement the remedial
- action, including performance standards to monltor the long -term- effectlveness of the remedial

~action and mitigation areas.

'A. '» Dredgmg/Excavation and Disposal

- Performance standards for dredging/excavation (removal) shall be consistent with the CB/NT
ROD and ARARSs including the Clean Water Act, Rivers and Harbors Act; and Endangered -
Species Act requirements. ‘Under this SOW, the Middle Waterway Problem Area C will be
- subject to construction quality assurance and performance monitoring to ensure that the selected
remedy is protective, and that applicable water quality standards are not exceeded beyond the
surface water mixing zone identified for in-water activities (e.g., capping & dredging).

Section 401 of the Clean Water Act requires that both dredging/excavation and dredged material
disposal (including dewatering) operations shall not violate applicable effluent or water quality
standards. EPA, working with Ecology, will be responsible for certifying during remedial design
that such operations will comply with this requirement. - This determination allows for the
designation of mixing zones within which standards may be exceeded, but beyond which
applicable standards must be met. While removal and disposal operations conducted as part of a
remedial action within a CB/NT problem area do not require a formal Section 401 water quality
certification from Ecology, these operations must comply with the substantive requirements of
such certification, including specified monitoring and reporting requirements identified by EPA.
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The mixing zone utilized dunng removal actions and upland drsposal (1nclud1ng temporary
_discharge of dewatering fluids as necessary), will require a water-quality certification from EPA.
Respondents shall subnnt ‘water quality momtonng plans as part of this SOW

Respondents shall desxgn and implement the dredgmg/excavatlon for Sediment Management |
- Area 51a as necessary to achieve maximum benefit of removal of up to 4,000 cys.

. -Contaminated sediment will be dredged-and disposed of in an upland regional landfill that is
authorized to accept the material. As-builts of all dredged/excavated surfaces shall be provided
to EPA in the Remedlal Action Construction Report. Respondents shall document to EPA
quantities (in-place volumes) and disposal location (upland regional landﬁll) for matenal
removed from SMU S51a. . ‘

The methods for achieving the objectives for dredged/excavated areas addressed under this SOW
shall be set forth in the Preliminary Design Report, the CQAP and the OMMP, as-appropriate.
Verification that performance standards, including SQOs, have been achieved shall be
“documented in the pre-final construction reports, and the Remedlal Acnon Completlon Report,

" as appropriate.

'B. Enhanced Natural Recovery |

_For those areas selected for enhanced natural recovery, Respondents shiall prepare: (l) momtormg B
plans, (2) identify triggers for initiating additional response actions if the monitoring indicates
natural recovery will not succeed in the ten (10) year time frame, and (3) specify additional
'response actions for active remediation if monitoring indicates natural recovery will not occur by
year ten (10). These elements shall be primarily addressed in the OMMP for the Site and other
deliverables, as appropriate. Natural recovery monitoring will be performed until cleanup
objectives are achieved.

C. Conservation Measures

Respondents shall take all appropnate measures during remedial desrgn construction, and site -
maintenance to avoid and minimize adverse impacts to the aquatic environment resulting from
implementation of the remedial action. As set forth in the CB/NT Biological Assessment (BA)

- prepared by EPA, and in the amending ESDs, a range of conservation measures are required by
. EPA to ensure that critical habitat for listed species is protected by the remedial action.
Conservation measures applicable to work in the Middle Waterway Problem Area C include:

e Timing restrictions for in-water work to avoid fish-critical activity perlods such that no
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" in-water work w1ll occur during designated fish wmdows
e Substantive compliance with water quality standards as specxﬁed ina water quahty
certification to be issued by EPA;
- o Addition of select substrates (fish mix) as part of backfilling and enhanced natural
recovery to assist in providing suitable habitat for prey items of juvenile salmonids; and -
e IncorpOration of specific measures (e.g., Best Management Practices such as backfilling
* excavated areas prior to tidal 1nundat10n) into the design, to reduce the potential for
construction-related impacts to listed species or their habitats, and to minimize the
potential for recontamination of Areas A and B in Middle Waterway Specrﬁc de31gn
measures wrll be reviewed and approved by EPA.

IV.  WORKTOBE PERFORMED BY RESPONDENTS

The scope of work for this remedlal desrgn and remedial action mcludes the followmg key

components (assummg upland dlsposal)

e Design and implement removal and transport of excavated material to an approved upland
’ dxsposal site for SMU 51a

, oA_, Design and implementthm layer cap for enhanced natural recovery ln SMU 51b

e Perform construction monitoring, long-term monitoring of enhanced natural Tecovery area,
and mOnitoring'for effective isolation of any material left in place in 51a, as appropriate

. vPerfon'n restoration site reconstruction and replantmg as necessary

e Coordinate remedlal actions in Area C w1th other remedlal and navrgatlon activities on the

waterway .

To accomphsh this scope of work the remedial design/remedial action shall consist of the

. " following five (5) tasks. Respondents shall be responsible. for implementing additional work
‘elements necessary for. successful implementation of the Mlddle Waterway Problem Area C
remedlal action. All plans are subject to EPA approval. -

Task 1: Remedial Design

A. Prehmmary Desxgn Document
B. Prefinal Design Document Fmal
C. Design Document .
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. Task 2: Remedial Action Work Plan
- Task 3: Remedial Action/Construction. :
~ Pre-construction Inspectmn/Meetmg
- RA Progress Meetings
Pre-final Construction Inspectlon
Final Constructlon Inspectlon
Reports - '
1. Remedial Action Constructlon Report
~ 2. Final Remedial Action Report.
‘Task 4: Performance Monitoring and Construction Quality Assurance
Task 5: Long -term Operanon Maintenance & Momtonng

mbn@?

»Addmonal deta11s on each task are prov1ded below. All documents reports, and memoranda _
listed in Sectlon V of this SOW are subject to EPA review and approval.

' RespOndents will meet with EPA on a regular basis durmg remedial design development to . -
~ensure appropriate review time and resolve any design and construction related issues as they
arise. Design stage elements (i.e., prelumnary prefinal, final design deliverables) will be '
presented and discussed with EPA dunng design development culmmatmg in the subm1ttal of

© . the 100% des1gn deliverable. - : : :

Task 1: Remedlal Desngn

The remed1al design is generally defined as those activities to be undertaken to develop the final :
plans and specifications, general provisions, special requirements, and all other technical and
procurement documentation necessary to fully implement the remedial action as descnbed in the
CB/NT ROD and this SOW. Respondents shall prepare construction plans and spec1ﬁcat10ns to
~ implement the remedial actions within the Middle Waterway Problem Area C as described in the
"ROD and this SOW. Plans and specifications shall be submitted in-accordance with the schedule
set forth in Section V below. All remedial design work, including plans and specifications, shall
be developed in accordance with EPA’s Superfund Remedial Design and Remedial Action
Guidance (OSWER Directive No. 9355.0-4A) and shall demonstrate that the remedial action
shall meet all objectives of the ROD, CD, and this SOW, including all performance standards.
‘Respondents shall meet regularly with EPA to discuss design issues.

A. Preliminary Design Document

Within thirty days (30) after the effective date, respondents shall _submit a preliminary design -
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document and commence a series of meetmgs with EPA to identify and resolve potentlal 1ssues.’
. Presentation materials and technical memoranda will be used as necessary, to support the
dlalogue with EPA. :

Respondents shall submlt the Preﬁna] Desrgn dehverable when the design effort is approx1mately '
ninety (90) percent complete. The Preﬁnal Design submittals shall include or dlSCUSS at a
minimum, the fo]lowmg .

1.  Summary of results of pre-design field sampling, a brief summary of the
work completed, identifying key documents, and summarizing key o
conclusions and sampling results. The summary and key conclusions shall

,clearly distinguish between data previously approved by EPA and new
- data presented for EPA review: and approval :

2. Design Report W1th detalled design and access assumptions and de51gn
objectlves mcludmg but not limited to:

. General Elements:

- a. Descrlptlons of the analyses.conducted to select the design
” ‘approach, including a summary and detailed Justlﬁcatxon of design
assumptions;
b Order in which removal/backﬁll and ENR thm-layer cappmg w1ll
. occur,
- ¢.  Technical parameters and essential supportmg calculatlons (at least

- one sample calculation presented | for each significant or unique
design calculation) upon which the design will be based, inclu'dmg
but not limited to design requlrements for each active remedy (e.g.,
excavation, ENR capping); :

d. Access and easement requirements, mcludmg an evaluation of the
‘ methods to access excavation areas across existing restoration sites

and the most appropriate Waterway Problem Area use restrictions -

- for each element of thé remedial action to ensure long-term

effectiveness; .
e. Coordination with other in-water work or navigation and
commerce;
- f. Permit requirements or substantive requirements of perrmts

Preliminary construction schedule, including contracting strategy; =
Plans and protocols for excavation or ENR capping around pilings
and restoration site features;
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h s

Excavation/Backﬁlhng (Dredgmg) Elements::

a.

b.

e

&
h.

Methods and requirements for how excavated sediments w111 be

handled, transported, and disposed;

Proposed stagmg, material handlmg, or dewatering location(s)

required;

* Design excavation depth and overcut allowances

Excavated material volumes;
Excavation techniques, 1nc1udmg Real Tlme Kmetics (RTK)

. precision excavation implementation;

Analysis of dredge cuts to ensure contaminated 31de slope do not

- remain exposed after dredgmg, :
_ If appropriate, method and location for dewatermg excavated '

sediments and disposal of associated water; .
Performance standards in Section II of this SOW.

_ Thm-Layer Capping Elements

a.
b.

c.
d. -

. e.

Appropriate physical and chemmal charactenstlcs of materials to

be used for sediment capping; :
Method for identifying and testing clean source matenal 1ncludmg '
acceptance criteria for such sediment;

Cap placement techniques;

Selection of cap material suitable for colonization by aquatic
organisms; . _

Performance standards in Section IIT of this SOW

: Complete set of drawings and speciﬁcations deﬁning the_ detailed design;

Draft CQAP, including description/outline of proposed cleanup
verification methods for remedial action construction (e.g., inspection
activities and survey requirements), including compliance with ARARs.

. The CQAP shall also describe contractor/subcontractor qualifications,
documentation and reporting, and various remedial action construction
elements (e.g., excavation/backfilling, thin-layer capping, and o
‘protection/reconstruction of existing restoration sites). The CQAP w1ll '
also describe water quality control measures to be specified in a Water
Quality Monitoring Plan (e.g., inspection and oversight) that will occur
during water quality monitoring activities to confirm that

~ excavation/backfilling, dewatering, and thin-layer capping activities are
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conducted con31stent with requlrements to be spemﬁed in the plans and -
specifications; '

a.  Water Quality Monitoring Plan. The plan shall include the -
following minimum elements: monitoring schedule, sampling
locations, intervals, parameters, analytical methods, key contacts,
reporting requirements, daily contacts for notlﬁcatlons of all
- éxceedances, result summanes and draft and final reports

5.  Addendumto “Final Biological Assessr_nent for Middle'Waterwa‘y _
- Problem Area of the Commencement Bay/Nearshore Tideflats Superfund
Site, Tacoma, Washington” April 2001, addressmg the performance
standards in Sectlon oc, eva]uatlng »

a Changes to the effects detexminaticn for Area C based on the
selection of the 'alternate remedy for SMU 51a. '

6. Draft Operatlon Mamtenance & Monitoring Plan (OMMP) (See Task 5);

' A- ' - 7. Capital and Operatlon and Malntenance Cost Estlmate (accuracy of +15
I _percent and -10 percent).- This cost estimate shall refine the previous cost
estimates to reflect the detail presented in the Draft Design;

8. Project Schedule for the construction and implementation of the remedial
" action that identifies tumng for initiation and completion of all cnUcal
path tasks. : '

B Final De51gn '

The Final Design shall fully address all comments made to the Prefinal De31gn and shall include

- repreducible drawings and specifications suitable for bid advertisement. The final project
schedule submitted as part of the Final Design shall include specific dates for major milestones
and completion of the project. As described in Task 2 below, certain elements of the design will
be finalized as part of the subsequent Remedial Action Work Plan deliverable.

The project plans and specifications included with the Final Design shall include detailed
descriptions of sampling activities, such as water quality performance sampling. The
requirements for quality assurance sampling activities including the sampling protocols, sample
size, locations, frequency of testing, acceptance and rejection data sheets, problem identification
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and corrective measures reports, evaluation reports, acceptance reports, and final documentatron
will be described. The CQAP will address inspections, surveys, oversight and reporting.
Detailed procedures for sediment and water quality sampling and analysis (post-dredge
confirmatory and long-term) shall be presented in the OMMP. The OMMP shall include -
sediment sampling operations manual, quality assurance prOJect plans, and health and safety

“plans for sediment sampling activities. Existing EPA- approved Quahty Assurance PI'O_]CCt Plans
(QAPPs) and other EPA-approved supportmg documents may be referenced or included as -

. appropriate. ' . . / : :

Task 2: Remedral Action Work Plan |

- The Respondents shall submit a single Remedlal Action Work Plan which includes a detailed

description of all remediation and construction activities, including how those construction
_activities are to be implemented by Respondents and coordinated with EPA (e.g., site- _
] momtonng, material staging and handling). When describing nnplementatron of the remedJal

~ action, Respondents shall identify discrete elements of the remedial action for purposes of

~ monitoring construction activities as they occur. The RA Work Plan shall include & project -
schedule for each major activity and submrssron of deliverables generated during the remedial
action. The project schedule submitted in the RA Work Plan shall clearly describe the

interrelationship between various drscrete portrons of the remedial and removal actions wrthm
this: SOW : -

. Respondents shall submit the followmg -deliverables with subrmssron of the Remedral Actron
Work Plan’ (unless previously submitted and approved by EPA):

1. ' Fmal Constructron Quality Assurance Plan (see Task 4 for detaJI)
.2. . Final Contractor submittals (e.g., Water Quality Momtonng Plan, Health
- and Safety Plan and Quality Assurance Project Plan addenda as
appropriate) for remedial action construction activities; '
3. Final OMMP (see Task 5). -
© Task 3: Remedial Action Construction |
The Respondents shall implement the remedial action as detailed in the approved Final Design

and Final Remedial Action Work Plan. The following activities shall be completed in
' constructmg the remedial action.

Page 14 of 26




. _ | L . k N ' - -03/18/03
. v _ | . : - _ ‘ thdle Waterway, Area C SOW
A Pre-constructlon Inspectlon and Meetmg

The Respondents shall part1c1pate with EPA and the State ina pre constructron 1nspect10n and

meeting to:
1. Review methods for documenting and reporting inspection data, and
compliance with specifications and plans including methods for processing
“design’ cha.nges and securing EPA review and approval of such changes as
necessary, '
2. Review methods for distributing and storing documents and reports;
3. Review work area security and safety prOtocoI;
4. ‘Demonstrate the construction management is in-place, and discuss any -
- appropriate modifications of the construction quality assurance plan to
ensure that Sxte-specrﬁc consrderahons are addressed; and.
N 5. Conduct a Slte walk-about to venfy that the desrgn criteria, plans, and
‘ ' - specifications are understood and to revrew material and equrpment

storage locations:

All 1nspectlons and meetmgs shall be documented by Respondent s desrgnated contact and
- minutes shall be transrmtted to all pames w1th1n seven ) workmg days of the mspectlon or
meeting. -

B. RA Bnefings and Progress Meetmgs

Respondents shall conduct RA bneﬁngs and progress meetlngs ona regular basis throughout the
RA. Briefings shall be held on a weekly basis to discuss issues such as the results of ongoing
water quality monitoring and field changes unless EPA and Respondents agree to a less frequent
schedule. -Progress meetings shall be held at least monthly unless EPA and Respondents agree to
a less frequent schedule. Progress meetings shall be scheduled on the same day that weekly
briefings occur, thus eliminating the need for additional briefings during that week At a
minimum, Respondents shall address the following at progress meetmgs

o General progress of construction with respect to RA schedule;
o Problems encountered and associated action items;
e Pending design, personnel or schedule changes requiring EPA review and approval
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1 Results of any RA venﬁcatlon sampling and associated dec181ons and action items.
C.  Prefinal Construction Inspectlons

Within thirty days (30) after Respondents make prehmmary determ1nat10ns that construction is
complete for each discrete element of the remedial action, as defined in the Final Remedial
Action Work Plan, the Respondents shall notify EPA and the State for the purposes of
conductmg a prefinal mspectxon

' The prefinal inSpections shall consist of a walk- -through inspection of the entire completed
remedial action element with EPA. The inspection is to determine whether the project element is_

"complete and consistent with the contract documents and the Remedial Action Work Plan, to
review compliance with the- CQAP, and to review field changes and change orders, and verify
that SQOs have been achieved. The Respondents shall certify that each discrete element of the
remedy has been constructed to meet the purpose and intent of the specifications. Respondents
shall complete re-testing where deficiencies are revealed. Within seven (7) days of the
inspection, a prefinal construction inspection letter/report shall be submitted to EPA. The

' prefinal construction inspection report shall include a summary of the major CQAP results and -
field changes, as well as minutes from the inspection. The prefinal inspection report shall outline -
the outstanding construction items, actions required to resolvc items, completxon date for these
items, and a proposed date for final inspection.

-'D.  Final Construction Inspections

Within thirty days (30) after completion of any work identified in the prefinal inspection reports,
‘the Respondents shall notify EPA and the State for the purposes of conducting a final inspection
of each discrete remedial action element. The final inspection shall consist of a walk- through
inspection of each discrete element of the remedial action by EPA and the Respondents. The
prefinal inspection reports shall be used as a checklist with the final inspection focusing on the
outstanding construction items identified in the prefinal inspections. Confirmation shall be made
that outstanding items have been resolved. Resolution of all outstanding items should be
documented in a Final Construction Letter/Report within thirty days (30) of the final inspection.

‘E. Reports
Respondents shall follow EPA guidance for preparing Remedial Action R'epor’ts described in

“Close Out Procedures for National Priorities List Sites,” EPA 540-R-98-016, OSWER Directive
'9320.2-09A-P, PB98-963223, January 2000 in submitting' the following reports.
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1. Remedial Action Construction Report

The Responderits shall submit this report when the construction is complete for all di's'c'ret'e
remedial action elements, but before all performance standards have been attamed (i.e. pnor to
achJevmg natural recovery) :

Within thrrty days (30) of the last successful ﬁnal construction mspectron Respondents shall
submit a Remedial Action Construction Report In the report, a registered professronal engineer
and the Respondents' Project Coordinator shall state that the remedial action has been
-constructed in accordance with the design and specifications. The written report shall include as-
- built drawings signed and stamped by a professional engineer, and other supporting :
‘documentation to demonstrate the CQAP was followed.. The report shall contain the followmg
'statement srgned by a respons1ble corporate ofﬁcral of the Respondents PrOJect Coordmator

"To the best of my knowledge after thorough mvestrgatlon | certrfy that' the

_ information contained in or accompanying this submission i is true, accurate, and
complete. Tam aware there are significant penalties for submlttmg false
information, including the possrbrhty of fine and imprisonment for knowmg

_ vrolatxons ' :

2. Remedial Action Completion Report '

The Respondents shall submit this report after construction is complete and all performance
standards have been attained (mcludmg performance standards for natutal recovery as -
applicable), but where OMMP requrrements will continue to be performed

W*it'hjn thirty days (30) of a successful demonstratio_n that all performance standards have been
attained, Respondents shall submit a Remedial Action Completion Report. In'the report, a

- registered professional engineer and a responsible official or the Respondents' Project.
Coordinator shall state the remedial action has been completed in full satisfaction of the
requirements of the CD. The written report shall include a summary of all information (e.g.,
long-term monitoring data) demonstrating performance standards not met (e.g., natural recovery)
_in the Remedial Action Construction Report have been obtained. The report shall also include -
documentation not prev1ously submitted with the Remedial Action Construction Report verifying
that performance standards, including SQO cleanup objectives, have been attained. The report
shall contain the following statement, signed by a responsible corporate official of or the
Respondents' Project Coordinator:

"To the best of rny knOwledge, after thorough investigation, I certrfy that the
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information contained in or accompanymg this submission is true accurate, and

-complete. Iam aware there are significant penalties for submitting false .
information, including the pos31b1hty of fine and imprisonment for knowmg
v1olat10ns : :

Task 4: Performnnce Monitoring ain_'d Construction ;Qua'lity_' Assurance' '

Performance monitoring shall be conducted to-ensure that all performance standards are met,.

. including cleanup verification methods and methods for determining compliance with :
- performance standards and ARARs. The CQAP shall address performance standards related to
the remedial action: construction (e.g., inspections, surveys, 'oversight and reporting). Other
confirmatory sediment sampling to demonstrate long-term achievement of SQOs throughout the
Middle Waterway Problem Area C and other long-term performance standards to be achieved
after remedial action construction is completed (e.g., achievement of SQOs in enhanced natural
recovery areas) shall be addressed in the OMMP. The post-construction sediment sampling

“results conducted under the CQAP will become the baseline for the OMMP described in Task 5.

- Existing EPA-approved QAPPs and other supportmg documents may be referenced as

' appropnate . .

“The documents listed in’ thls section must be prepared and submitted consxstent wrth Section m
of this SOW The requlred content of each of these documents is descrlbed below

AL Construction Quality Assurance Plan

-Respondents shall submit in accordance with the schedule i in section V of this SOW, a _
Construction Quality Assurance Plan (CQAP) that describes the specific components of the }
- performance methods and quality assurance program that shall ensure that the completed pI‘OJCCt
meets or exceeds performance standards and design criteria, and the project plans and
specifications, including achievement of SQOs as defined in this SOW. As part of the CQAP,
Respondents shall propose a sampling approach for verifying that.SQOs have been achieved in
SMU 51b. The draft CQAP shall be submitted as described above in Task 1, A and the final
CQAP shall be submitted with the RA Work Plan. Consistent with preparation of discrete
elements of the remedial design, Respondents may submit a separate CQAP for discrete portions
“of the remedial action to facilitate contracting the remedial and removal actions under thrs SOW.
‘The CQAP(s) shall contain, at a rmnunum the followmg elements: '

1. Responsibilities and authorities of all organizations and key personnel
involved in the design and construction of the remedial action, including
EPA and other agencies.
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2. Qualiﬁcations of the Construction Quality Assurance (CQA) Official. |
- Establish the minimum training and expenence of the CQA Officer and |
supportmg mspectmn personnel

3. Performance Standards and Methods Describe all performance standards
© and methods necessary to ensure 1mplementat10n of the remedial action
" construction, including mitigation as appropriate, in compliance with '_
ARARs and identified Site-specific performance standards. Performance.
monitoring requirements shall be stated to demonstrate that best -
management practices have been implemented for dredging operations,
- transportation of dredged matenal ‘and proper thm-layer cap placement
techmques .

4. Inspection and Verification activities. Establish the observations and tests
" that will be required to monitor the construction and/or installation of the
-components of the remedial action. The plan shall include the general
‘scope and frequency of each type of i inspection to be conducted. _
: . ‘ Inspections shall be reqmred to measure compliance with environmental -
‘ ' S . requirements and ensure compliance with all health and safety procedures.

5. Documentation. Reporting requirements for CQA activities shall be
described in detail in the CQA plan. This shall include such items as daily
summary reports, inspection data sheets, problem identification and
corrective measures reports, design acceptance reports, and final
documentation/storage. A description of the provisions for final storage
of all records-consistent with the requirements' of the CD shall be-included.

6. Field Changes Descnbe procedures for processing desrgn changes and
~  securing EPA review and approval of such changes to ensure changes
- conform to performance standards, ARARs, requirements of this SOW,
are consistent with Cleanup Objectives and- are protectrve of human health
and the environment.

7. Final Reportrng Identlfy all ﬁnal CQAP documentation to be submitted
: to EPA in the in the Remedial Action Construction Report or other -
~ deliverables and subrmss1ons

Detailed procedures for water quality sampling and analysis described in the CQAP shall be’
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‘presented in the plans and spec1ﬁcat10ns as appropriate. Exrstmg EPA-approved QAPPs and
other supporting documents may be referenced or included, as appropriate.

B.

- Quality Assurance Project Plans

‘For a particular sampling event Respondents may propose to use an existing EPA-approved
QAPP. The Respondents will identify whether any changes or additions are needed for each -
‘sampling effort. Regardless of whether Respondents utilize existing EPA-approved QAPPs or
submit a new QAPP for a unique sampling event, the QAPP shall be consistent with the 7
requirements of the EPA Contract Lab Program (CLP) for laboratories proposed outsrde the CLP
The QAPP shall at a minimum mclude '-

| Project Descrrptron

- Facility Location Hrstory | X

- - Past Data Collection Actrvrty
- Project Scope

- . -Sample Network Design :
- Parameters to be Tested and Frequency
- PrOJect Schedule

Project Organization_ and RespOnsibility '

Data Management Plan . '
- _Descrrbe trackmg, sortmg, retnevmg data

- Identify software for data storage,

- ‘Minimum data requirements & data format
- - Data backup procedures :
- SubmiSsion of data in format(s) acceptable to EPA

 Quality Assurance Objectrve for Measurement Data

- Level of Quality Control Effort
- Accuracy, Precision, and Sensitivity of Analysis
- Completeness, Representativeness and Comparability

_ Samphng Procedures *

-Sample Custody -
Field Specific Custody Procedures
- Laboratory Chain-of-Custody Procedures
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B Calibration Procedures and Frequency-
- Field Instruments/Equipment
- Laboratory Instruments

Analyncal Procedures

e Non-contract Laboratory Program Analytlcal Methods '

- Field Screening and Analytical Protocol
- Laboratory Procedures

Toternal Quality Contol Checks

. 'Field Measurements -

- Laboratory Analysrs

Data Reductlon Valrdatron and Reportmg
- - Data Reduction. - :

- Data Validation -

- Data Reporting

' Performance System Audits

- Internal Audits of Field Activity
- Internal Laboratory Audit.. -
- External Field Audit

- External Laboratory Audit

Preventatrve Maintenance :

-- . Routine Preventative Maintenance Procedures and Schedules
- Field Instruments/Equipment

- Laboratory InStruments ‘

_ Specrﬁc Routme Procedures to Assess Data Precrsron Accuracy, and
Completeness _
- Field Measurement Data’

- Laboratory Data

Corrective Action s A \
- Sample Collection/Field Measurements
- Laboratory Analysis

" Quality Assurance Reports to Management '
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C. Health and Safety Plan

The Respondents or their contractors, shall develop and submit in accordance with the schedule
in Section V of this SOW, health and safety plans which are designed to protect on- site
personnel and area residents from physical, chemical, and all other hazards posed by this .
remedial action. The safety plan shall develop the performance levels and criteria necessary to

" address the followmg areas: »

Facility description
Personnel :
Levels of protection
Safe work practices and safeguards -
Medical surveillance-
Personal protective equipment -

- Personal hygiene ; :
Decontammatlon—personal and equipment

. Site work zones <

“Contaminant control
Contingency and emergency planning, mcludmg SPCC
Logs reports, and record keeping

- The safety plani(s) shall follow EPA guxdance and all OSHA requlrements as outlmed in 29
C.F.R. 1910 and 1926. Respondents may utilize existing Health and Safety Plan project
documents (e.g., pre-remedial design HASP) or other company/contractor HASPs provided that
Respondents demonstrate the HASP has been modified, as necessary, or otherw15e sufﬁcxently
addresses the activities covered by this SOW : :

- D. ~ Field Samplmg Plan |

‘Respondents shall develop and submit in accordance with the schedule in Section V of this
SOW, field sampling plan(s) (or equivalent documents/appendices) as described in “Guidance
for Conducting Remedial Investigations and Feasibility Studies under CERCLA”, October 1988.

The Field Sampling Plan(s) will supplement the QAPP and address all sample collectxon
activities under this SOW.

Task 5: Operation, Maintenance & Monitoring

Respondents shall submit in accordance with the schedule in Section V of this SOW for EPA
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approval a single post-remedial action Operation, Maintenance, & Monitoring Plan (OMMP)
covering all remedial actions in the in the Middle Waterway Problem Area C. The OMMP covers

- long-term operation, maintenance and monitoring activities after all elements of the remedial
actions have been constructecL The Ob_]eCtIVCS of the. OMMP shall include:

e Confirmation that performance standards are achieved'by the remedia.l action; ,
e Confirmation that exposure of subsurface contamination has not occurred through
physical processes such (e.g., through) storms or ship scour; :
e Confirmation of natural recovery in designated areas within 10 years followmg
. completion of remedial actions in ad]acent areas;
e Evaluation of long-term effectlveness of habltat restoration reconstruction.

The Respo'fndents‘yshall prepare an OMMP to cover both 1mplementation and long-term
“maintenance and monitoring of the remedial action. ‘A draft OMMP shall be submitted with the
Prefinal Design. The final OMMP shall be submitted to EPA no later than the Remedial Action
Work Plan submittal. - The final OMMP shall address all comments made to the draft OMMP
and will be subject to EPA approval. After results for each momtonng event are reported, the -
final OMMP will be reviewed and revised as necessary under EPA direction and approval..
Types of momtormg may include:

e Bathymetry
-» Sediment chemistry :
° Conﬁrmatory biological analyses (i.e., sediment bloassays or benthlc in faunal

abundance) -

Respondents shall propose the appropriate monitoring elements necessary to achieve the-
specified monitoring objectives in this SOW for the remedial action. A rationale for the proposed
monitoring actions shall also be included. However, long-term monitoring to ensure the.
effectiveness of the remedial action, mcludmg mmgatlon will continue as long as contammated
sedlments are left in place.

The OMMEP shall be composed of the following elements:

1. Descnptlon of normal operation and mamtenance
a.. Description of tasks to achieve each momtormg objective;
b Description of tasks for maintenance;
o c Schedule showing frequency of each OMMP task
d Summary table of OMMP activities for all activities
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2. ‘Descnptlon of routine momtonng and laboratory testmg
' a. Description of monitoring tasks; .
b.  Description of required data collection (including sample type
' - number, location and frequency) laboratory tests, and their
mterpretatmn '
c. Required quahty assurance and quahty control SAP & HSP (or
- addenda); '
d. . Schedule of momtormg frequency; and
e. Description of verification sampling procedures if SQOs or
performance standards are exceeded in routine monitoring.
3. Corrective Action: : -
a. Description of corrective action to be 1mplemented in the event -
that cleanup or performance standards are not met (e. g.,if
‘exceedances of SQOs are detected, identify additional samphng
. and/or analysis to be conducted by Respondents to identify
. . appropriate response actions, if any); and '
b.  Schedule for implementing these correctlve actlons
4. . _Descnptron of procedures fora request to EPA to reduce the frequency of
- or discontinue monitoring. :
5. Records and reporting mechanisms requrred
a. Laboratory records; '
'b. . Records for long-term momtormg costs;’ ‘ ,
c. Documentation to comply with CERCLA S-year Rev1ew Reportmg ’
' Requirements;
d Reports to State or Federal Agencres

03/18/03 :
Mlddle Waterway, Area CSOwW

" The final OMMP shall mclude detailed descnptrons of all samphng actrvmes such as sedrment _
quality monitoring, and will establish requirements for quality assurarice sampling activities .
‘including the sampling protocols, sample size, locations, frequency of.testing, acceptance and
rejection data sheets, problem identification and corrective measures reports, evaluation reports,
acceptance reports, and final documentation. The OMMP shall include sediment sampling -
operations manual, quality assurance project plans, and health and safety plans for sediment
sampling activities. Existing EPA-approved QAPPs and other EPA-approved supportmg
docurnents may be referenced or included as appropriate..
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V. RD/RA SCHEDULE OF DELIVERABLES AND MILESTONES

The schedule for submission of major deliverables to EPA is described below. If the date of -
submission of any item or notification required by this SOW occurs on a weekend or federal
holiday, the date of submission of that item or notlﬁcatlon shall be the: next workmg day
following the weckend or holiday. : :

Table 3 RD/RA Schedule of Dehverables and Nhlestones

| Item# | _ Milestone ' . Description ,
-1 | Preliminary Design Document - | NLT 30 days after effective date of CD,
| To allow EPA review and prepare and submit prchmmary design ‘

" | evaluation of the Area C remedial document
Design, presentation with
 adequate supporting
documentation will start with
Prehmmary Design and proceed
_through (with delivery of) 90%
| Design for SMUs 51a and 51b ' ‘ : _
‘ 2 | Pre Final Design and supporting | Prepare and submit Prefinal Design
draft documents, draft CQAP, " within 45 days of approval of the
 draft OMMP, and draft BA ‘preliminary design:
Addendum, outline of plans & ' - :
_| specifications. . '
3 Design Dialogue — Final Design | Thirty days after approval of Prefinal
_ ‘ . Design
4 | RA Work Plan, including final 30.days after EPA approval of final:
.CQAP, Final OMMP, Plans & design
specifications and supporting

.- | documents _ :
5 Award RA Construction Contract. | NLT 110 days after EPA approval of final
' _ . ‘design
6 Notification of RA Start 30 days prior to start of constructxon
7 | Pre-Construction Inspection ~ | 15 days after award
Meeting , . o \
'8 Initiate Construction [ NLT 30 days after award _
RA Construction As required in approved RA Work Plan
10 | Prefinal Construction NLT 30 days after completlon of
Inspection/Meeting construction
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11

RA Completion Report

Prefinal Constructwn Inspectlon 7 days after preﬁnal construction
Letter/chon(s) - | inspection for each discrete element of the
- remedial action
- 12 | Final Construction. ' NLT 30 days after completlon of work
o Inspections/Meeting . 1dent1fied each in preﬁnal construction
S inspection letter/report - -
13 | Final Construction NLT 30 days after each final
_ | Letter/Reports(s) inspection/meeting
14 | RA Construction Report NLT 30 days after last prefinal
‘ construction inspection/meeting -
15 '| NLT 30 days after demonstrating

Remedial Action Objectives, including
'| SQOs for natural recovery areas, have :

been attamed .
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. Table 1 Sediment Qu

':-.-Obiééti'\@es ) 3

: Chemical . .

 Metals (mg/kg dry weight; ppm)
. Antimony N
Arsenic
Cadmium
| Copper
Lead
"Mechr.y
Nickel
Silver -
Zinc
~Organic Compounds (pg/Kg dry weight; ppb) »
Low Molecular Weight Polycyclic Aromatic Hydrodarbons (LPAH) |
Naphthalene _ ’ )
Acenaphthylene '
Acenaphthene
Fluorene
Phehanthréne
An_thracerie‘
.z-Methyinaphthalene
High Molecular Weight PAH (HPAH)
: .F:Iuo'ran;hehe ‘
Pyrens
: Benz(a)anfhracene
Chrysene
‘Benzofluoranthenes
Berizo(a)pyrehe
indeno (1 .2,3~cd)pyjrene
Dibenz (a,h)anthracene
Benzo(ghi).beryle:ne
Chloﬁnéted Organic Compounds
~ 1,3-Dichlorobenzene
1,4-Dichlorobenzene
1 ,ZLD_iéhlorobenzene
1,2,4-Trichlorobenzene

Hexachlorobenzene (HCB)

Total Polychlorinated Biphenyls (PCBs)

_Sediment Quality Objective’

150*
57°

- 518

- 390"
450°
0.59"

>14QA‘B'.
6.1%
4108

5,200

- 2,100"
1,300"8

- 500"
540"

- 1,500"

960"

670"
17,000"
- 2,500"
3,300"
1,600"
2,800" .
3,600"
1,600"

230"

- 720"

1 70A.L.B
1108
SOL.B




Chemical

. Sédirﬁeﬁt_-ﬁdu’al_ﬁty.'Objécﬁyé"_
‘Phthalates - , o R ' |
Dimethy! phthalate - - o LT et
Diethyl phthalate L : - - 200°
Di-n-butyl phihalate . - - - 1,400*
Butyl benzyl bhthaiate S . , 9(})0"“a
Bis(2-ethylhexyl)phthalate - S . 1300
Di-n-octyl phthalate L o ~6.200°
Phenols. ‘ : | . ' . ‘ o . -
. Phenol . - o '- S 40t
é-Méthylphendl o , : - SR 63~
" a-Methyiphenol L L eTet
'2l4~Dimethylphen‘ol ' - S - '2_9"
Pent_achlorobhenol S S S 3so*
Miscellaneous Extratable Compounds » - A :
Benzy! alcohol ) ' : | S £
Benzoicacid co o ,  es0t®
Dibenzofuran - . - - B o : B " 540
Hexachlorobutadiene . ’ ‘ . S _ o 118
N-nitrosodiphenylamine o | : . - 28°

Volatile Organic Compounds

Tetrachloroethene - ~ B . o 570,
Ethylbenzene o : ’ ‘ _ 10° .
Total xylenes _— - S 40°
Pesticides ‘
PP.DDE 98
P.P-DDD 16®
PP-DDT 34°

1/ Lowest apparent effects threshold among amphlpod oyster, and benthlc infauna:
A - Amphipod mortahty bioassay.
L - Qyster larvae abnormality bioassay.
B - Benthic infauna.

- Sediment Quality Ob;ectlve is 300 ppb, and the Sediment Remedial Action Level is 450 ppb, using the PSDDA

summing method as set forth in the July 28 1997 Explanatlon ot Significant Differences (EPA, 1997).




Table 2 'Bielo‘gical'Festi‘ng'fb;ébi'sibnf-critferia-i Mi

.~Blological Test

Performanc Cnlena

Minor. Advérse Bivlogical Effect Threshold - o

. Decrsron Cnlena'

Amphipod

‘ Larval

Juvenile -
Polychaete

Control sedlment <1 0%
mortality; reference sediment
<25% mortality

Seawater control <30%

combined abnormahty and -
mortalrty

Control sediment <10%
~mortality and >0.72 mg/day

growth; reference sediment
individual growth rate >80%
control individual growth rate

The test sedrment has a hrgher (statlstrcally
significant, t tést, p<0.05) mean mortality than the
reference sediment and the test sediment mean .
mortality is greater than a value represented by the

‘reference sedlmenl mean monalrly plus lhrrly

percent.

The test sediment has a mean. survrvorshrp of
normal larvae that is less (statistically srgnrﬁcant t
test, p<0 1) than the mean normal survivorship in
the reference. sedlrnent and the test sediment mean
normal survivorship is less than seventy percent of
the mean normal survivorship:in the-reference -

. .sediment (i.e., the test sediment-has a mean -
-combined abnonnahty and mortality that is greater

than or equal to thirty percent relatrve to time-final in

- the reference sedrment)

- The test sediment has a mean individual grolf)th rate -
.of less than fifty pereent of the reference sediment

mean individual growth rate and the test sediment
mean-individual growth rate is statistically different (t
test, p<0.05) fram the reference sedlment mean
individual growlh rate

RV The biological tests shall not be consrdered valid unless test results for the appropnale control and

reference sediment samples meet the perforrnance standards
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APPENDIX C
RESERVATION OF ACCESS EASEMENT AND RESTRICTION ON USE

I.  RECITALS
WITNESSETH:
WHEREAS, Grantor is the owner of real property located in

County, Washington and legally descrlbed in ATTACHMENT ____
hereto (the "Property“),

WHEREAS, the Property is part of the of the
__ Superfund Site (* " or "Site") which
the Unlted States Environmental Protection Agency ("EPA") placed
on the National Priorities List, 40 C.F.R. Part 300, Appendlx B,
as publlshed in the Federal Reglster on _ ;

WHEREAS, in a Consent Decree by and between - the United
States of Amerlca and . . .

. dated
the parties agreed to conduct a Remedial Action, as deflned 1n
the Consent Decree, but as used herein to include also Operatlon,
. Maintenance and Monitoring (OM&M) as defined in the Consent
' Decree (herein together "Remedlal Actlon ). -that is generally
descrlbed as follows : - : '

WHEREAS, the parties have agreed: (a) to reéserve to the
Grantor a permanent right of access over the Property for the
-purpose of implementing, facilitating, and monitoring the scope
. of the Remedial Action; and. (b) to impose on the Property use
restrictions as covenants that the parties intend to run with the
land and to be binding upon the successors, transferees and
assigns of the Grantee for the purpose of implementing,
facilitating,. and monitoring the scope of the Remedial Action;

WHEREAS, Grantor intends to cooperate fully with Grantee and
EPA in the implementation of all response actions at the Site.
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" II. RESTRICTIONS AND RESERVATIONS.

1. Purpose: It is the purpose of these restrictions and

- reservations to ensure that the Property will not be used in a
manner that will cause a failure of the Remedial Action and to
reserve and retain for the Grantor the right to implement,
facilitate, and monitor the Remedial Action to assure that the
Property will be used only for purposes Wthh are compatible with
»the Remedial Action.

2. Restrictions on Use: Grantee, on behalf of itself, its
successors and assigns, in consideration of this Reservation of
Access Easement and Restriction on Use hereby covenants that use
of the Property shall be restricted as follows:

a. Unless approved by EPA, no action shall be

- taken or suffered that would (i) interfere
with or adversely affect the implementation, .
integrity or protectiveness of the remedial
measures to be performed pursuant to the
Consent Decree; (ii) expose contaminated
‘sediments left in place in the Middle
Waterway to the environment or marine
organisms; or (iii) disturb the integrity or
effectiveness of any surface cap on the
Property where the disturbance causes the
‘'release or threatened release to the
environment of hazardous substances in excess
of Site cleanup standards. regardless of
whether such cap was established as a
requirement of the ROD.

b. - At least 30 days prior to any conveyance of a
title interest in the Property, the owner of
the Property shall give written notice to the
.grantee of the Consent Decree and of the
access obligations and use restrictions
therein and shall give written notice to EPA
of the proposed conveyance, including the
name and address of the grantee, and the date

- on which notice of the Consent Decree and the
this Reservation of Access Easement and ‘
Restrlctlon on Use: were glven to the grantee

The parties 1ntend these restrlctlons to run w1th the land and to
‘be blndlng upon the Grantee and its successors, transferees, and
assigns for the benefit of Grantor. :

. ‘3.  Reservation of Env1ronmental Protection Easement:
-Grantor hereby reserves and retains for itself and its successors
and assigns, a non-exclusive, perpetual easement to enter on the .
Property at reasonable tlmes and in a reasonable manner The
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‘

'~ the parties or is conveyed by this Reservation of Access Easement

purposes of such access are to conduct any activity relating to
the Consent Decree, including but not limited to the following
act1v1t1es

a. - Implementlng the Remedial Action as deflned
in the Consent Decree;

b. Verifying any data or information submitted
' to the EPA pursuant to the Consent Decree;

c. Verifying that no action is being taken on the
Property in violation of the terms of this
Reservation of Access Easement and Restrlctlon on
Use; and

d. Monitoring.the Remedial Action and conducting
'~ investigations related to the Remedial Action
including, without limitation, sampling of
air, water, sediments, soils, and.
- specifically, without limitation, obtaining
split or duplicate samples.

4. No Public Access and Use: No right of access or use by
the general publlc to any portion of the Property is intended by

and . Restrlctlon on Use.

- 5. Enforcement:‘ The Grantor hereby reserves and retains
for itself and its successors, and assigns an irrevocable,
permanent, and continuing right to enforce the terms of this
Reservation of Access Easement and Restriction on Use by resort
to specific performance or legal process. All remedies available
hereunder shall be in addition to any and all other remedies at
law or in equity. Enforcement of the terms of this instrument
shall be at the discretion of the Grantor, and any forbearance,
delay or omission to exercise its rights under this instrument
shall not be deemed to be a waiver by the Grantor of such term or
any subsequent breach of the same or any other term, or of any of
the rights of the Grantor under this Reservation of Access

~

‘Easement and Restrlctlon on Use

6. Thlrd Party Benef1c1a;z The Grantor on behalf of

'1tse1f and its successors and assigns, and the Grantee on behalf
"of itself and its successors, transferees, and assigns, hereby
- agree that the EPA shall be third party beneficiary of all the

benefits and rights reserved and retained by the Grantor in this
Reservation of Access Easement and Restriction on Use.

- 7. Waiver of Certain Defenses:' Grantee and its
successors, transferees, and assigns hereby waive any defense of
laches, estoppel,. or prescription.

8. ,Covenants:..Grantor hereby covenants to and with the
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| Grantee and its assigns, that the Grantor has a good and lawful
right and power to reserve and retain this Reservation of Access
Easement and Restriction on Use.

9. . Notices: Any notlce, demand, request, consent,
approval, or communication that either party desires or is
required to give the other under this Reservation of Access
Easement and Restriction on Use shall be in writing and shall
" either be served personally or sent by flrst class mail, postage
prepald addressed as follows:

To Grantor: - ‘ - - To Grantee:

- 10. Controlllng Law: The interpretation and performance of
this Reservation of Access Easement and Restriction on Use shall
be governed by the laws of the United States or, if there is no
.applicable federal law, by the law of the State of Washlngton

11. ,leeral'Constructlon: Any general.rule of constructlon
to ‘the contrary notwithstanding, this Reservation of Access
Easement and Restriction on Use shall be liberally construed in
favor of the restrictions and reservations to effect the purposes
of this Reservation of Access Easement and Restriction on Use and
the policy and purpose of CERCLA, 42 U.S.C. § 9601 et seg. If
any provision of this Reservation of Access Easement and.
Restriction on Use is found to be ambiguous, an interpretation
consistent with the purpose of this Reservation of Access
Easement and Restriction on Use that would render the provision
valid shall be favored over any 1nterpretatlon that would. render
it 1nva11d : :

_‘12. - Severability: If any provision of this Reservation of
Access Easemeéent and Restriction on Use, or the application of it
to any person .or circumstance, is found to be invalid, the
remainder of the provisions of this Reservation of Access
Easement and Restriction on Use, or the application of such
prov151ons to persons or .circumstances other than those to which
. it is found to be invalid, as the case may be, shall not be

affected thereby '

'13. Entire Agreement This Reservation of Access Easement
and Restriction on Use sets forth the entire agreement of the '
parties with respect to rights and restrictions created hereby,
and supersedes all prior discussions, negotiations, _
understandings, or agreements relating thereto, all of which are
merged herein. ' .
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" notice prov1s1ons hereof

14. Reserved Rights of Grantee: Grantee hereby reserves
unto itself, its successors, transferees, and assigns all rights
and privileges in and to the use of the Property that are not
incompatible with the exercise of the restrictions on use and
reservation of an environmental protection easement reserved in
this Reservation of Access Easement and Restriction on Use.

-~

15. Joint Obligation: If there are two or more parties .
identified as Grantor or Grantee herein, the obligations imposed
by this Reservation of Access Easement and Restrlctlon on Use
upon them shall be joint and several.

16. Successors: The Grantor-and Grantee intend that the
covenants, terms, conditions, and restrictions of this
Reservation of Access Easement and Restriction on Use ‘shall be
binding upon, and inure to the benefit of, the parties hereto and
their respective personal representatives, heirs, successors, and
assigns and shall continue as a servitude running in perpetuity
with the Property. The term "Grantor", wherever used herein, and
any pronouns used in place thereof, shall include the persons.

‘and/or entities named at the beginning of this document,

identified as "Grantor" and their personal representatives,
heirs, successors, and assigns. The term "Grantee" , wherever
used herein, and any pronouns used in place thereof shall

" include the persons and/or entities named at the beglnnlng of

this document, identified as "Grantee" and their personal .
representatives, heirs, successors, and assigns. The rights of
the Grantee and Grantor under this Reservation of Access Easement
and Restriction on Use are freely a551gnable, subject to the

~

17. Captions: The captlons in this Reservatlon of Access
Easement and Restriction on Use have been inserted solely for.
convenience of reference and are not a part of this Reservation
of Access Easement and Restriction on Use and shall have no

,effect upon constructlon or 1nterpretatlon

18. Counte;parts The parties may execute thls Reservatlon
of Access Easement and Restriction on Use in two or more '
counterparts, which shall, in the aggregate, be signed by both
partles, each counterpart shall be deemed an original as against.
any party who has signed it. 1In the event of any disparity
between the counterparts produced, the recorded counterpart shall
be controlllng. oo
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